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The President 


Registration Day 

BY THE PRESIDENT OF THE UNITED STATES 

A PROCLAMATION 

WHEREAS the Congress has enacted 
and I have this day approved the Selec¬ 
tive Training and Service Act of 1940, 
which declares that it is imperative to 
increase and train the personnel of the 
armed forces of the United States and 
that in a free society the obligations and 
privileges of military training and service 
should be shared generally in accordance 
with a fair and just system of selective 
compulsory military training and service; 
and 

WHEREAS the said Act contains, in 
part, the following provisions: 

“Sec. 2. Except as otherwise provided 
in this Act, it shall be the duty of every 
male citizen of the United States, and of 
every male alien residing in the United 
States, who, on the day or days fixed for 
the first or any subsequent registration, 
is between the ages of twenty-one and 
thirty-six, to present himself for and sub¬ 
mit to registration at such time or times 
and place or places, and in such manner 
and in such age group or groups, as shall 
be determined by rules and regulations 
prescribed hereunder. 

• • • « • 

“Sec. 5. (a) Commissioned officers, 
warrant officers, pay clerks, and enlisted 
men of the Regular Army, the Navy, the 
Marine Corps, the Coast Guard, the Coast 
and Geodetic Survey, the Public Health 
Service, the federally recognized active 
National Guard, the Officers’ Reserve 
Corps, the Regular Army Reserve, the En¬ 
listed Reserve Corps, the Naval Reserve, 
and the Marine Corps Reserve; cadets. 
United States Military Academy; mid¬ 
shipmen, United States Naval Academy; 
cadets, United States Coast Guard Acad¬ 
emy; men who have been accepted for 
admittance (commencing with the aca¬ 
demic year next succeeding such accept¬ 
ance) to the United States Military Acad¬ 
emy as cadets, to the United States Naval 


Academy as midshipmen, or to the United 
States Coast Guard Academy as cadets, 
but only during the continuance of such 
acceptance; cadets of the advanced 
course, senior division, Reserve Officers’ 
Training Corps or Naval Reserve Officers’ 
Training Corps; and diplomatic repre¬ 
sentatives, technical attaches of foreign 
embassies and legations, consuls general, 
consuls, vice consuls, and consular agents 
of foreign countries, residing in the 
United States, who are not citizens of the 
United States, and who have not declared 
their intention to become citizens of the 
United States, shall not be required to be 
registered under section 2 and shall be re¬ 
lieved from liability for training and serv¬ 
ice under section 3 (b) 

***** 
“Sec. 10 (a) The President is author¬ 
ized— 

(1) to prescribe the necessary rules 
and regulations to carry out the provi¬ 
sions of this Act;” 

***** 

“(4) to utilize the services of any or 
all departments and any and all officers 
or agents of the United States and to 
accept the services of all officers and 
agents of the several States, Territories, 
and the District of Columbia and sub¬ 
divisions thereof in the execution of this 
Act;” 

***** 

“Sec. 14 (a) Every person shall be 
deemed to have notice of the require¬ 
ments of this Act upon publication by 
the President of a proclamation or other 
public notice fixing a time for any regis¬ 
tration under section 2.” 

***** 
NOW, THEREFORE, I. FRANKLIN 
D. ROOSEVELT, President of the United 
States of America, under and by virtue 
of ttfe authority vested in me by the 
aforesaid Selective Training and Service 
Act of 1940, do proclaim the following: 

1. The first registration under the Se¬ 
lective Training and Service Act of 1940 
shall take place on Wednesday, the six¬ 
teenth day of October, 1940, between the 
hours of 7 A. M. and 9 P.M. 
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2. Every male person (other than per¬ 
sons excepted by Section 5 (a) of the 
aforesaid Act) who is a citizen of the 
United States or an alien residing in the 
United States and who, on the registra¬ 
tion date fixed herein, has attained the 
twenty-first anniversary of the day of his 
birth and has not attained the thirty- 
sixth anniversary of the day of his birth, 
is required to present himself for and 
submit to registration. Every such per¬ 
son who is within the continental United 
States on the registration date fixed 
herein shall on that date present him¬ 
self for and submit to registration at the 
duly designated place of registration 
within the precinct, district, or registra¬ 
tion area in which he has his permanent 


home or in which he may happen to be 
on that date. Every such person who is 
not within the continental United States 
on the registration date fixed herein shall 
within five days after his return to the 
continental United. States present him¬ 
self for and submit to registration. 
Regulations will be prescribed hereafter 
providing for special registration of those 
who on account of sickness or other 
causes beyond their control are unable 
to present themselves for registration at 
the designated places of registration on 
the registration date fixed herein. 

3. Every person subject to registration 
is required to familiarize himself with 
the rules and regulations governing regis¬ 
tration and to comply therewith. 

4. The times and places for registration 
in Alaska, Hawaii, and Puerto Rico will 
be fixed in subsequent proclamations. 

5. I call upon the Governors of the 
several States and the Board of Commis¬ 
sioners of the District of Columbia to 
provide suitable and sufficient places of 
registration within their respective juris¬ 
dictions and to provide suitable and 
necessary registration boards to effect 
such registration. 

6. I further call upon all officers and 
agents of the United States and all offi¬ 
cers and agents of the several States and 
the District of Columbia and subdivisions 
thereof to do and perform all acts and 
services necessary to accomplish effective 
and complete registration; and I espe¬ 
cially call upon all local election officials 
and other patriotic citizens to offer their 
services as members of the boards of 
registration. 

7. In order that there may be full 
cooperation in carrying into effect the 
purposes of said Act, I urge all employers, 
and government agencies of all kinds— 
Federal, State and Local—to give those 
under their charge sufficient time off in 
which to fulfill the obligation of regis¬ 
tration incumbent on them under the 
said Act. 

America stands at the crossroads of its 
destiny. Time and distance have been 
shortened. A few weeks have seen great 
nations fall. We cannot remain indif¬ 
ferent to the philosophy of force now 
rampant in the world. The terrible fate 
of nations whose weakness invited attack 
is too well known to us all. 

We must and will marshal our great 
potential strength to fend off war from 
our shores. We must and will prevent 
our land from becoming a victim of 
aggression. 

Our decision has been made. 

It is in that spirit that the people of 
our country are assuming the burdens 
that now become necessary. Offers of 
service have flooded in from patriotic 
citizens in every part of the nation, who 
ask only what they can do to help. 
Now there is both the opportunity and 
the need for many thousands to assist 
in listing the names and addresses of 
the millions who will enroll on registra¬ 
tion day at school houses, polling places, 
and town halls. 


The Congress has debated without 
partisanship and has now enacted a 
law establishing a selective method of 
augmenting our armed forces. The 
method is fair, it is sure, it is demo¬ 
cratic—it is the will of our people. 

After thoughtful deliberation, and as 
the first step, our young men will come 
from the factories and the fields, the 
cities and the towns, to enroll their names 
on registration day. 

On that eventful day my generation will 
salute their generation. May we all re¬ 
new within our hearts that conception of 
liberty and that way of life which we have 
all inherited. May we all strengthen our 
resolve to hold high the torch of freedom 
in this darkening world so that our chil¬ 
dren and their children may. not be 
robbed of their rightful inheritance. 

IN WITNESS WHEREOF I have here¬ 
unto set my hand and caused the seal 
of the United States to be affixed. 

DONE at the City of Washington this 
sixteenth day of September in the year of 
our Lord nineteen hundred and 
[seal] forty, and of the Independence 
of the United States of America 
the one hundred and sixty-fifth. 

Franklin D Roosevelt 

By the President: 

Cordell Hull, 

Secretary of State. 

[No. 24251 

[F. R. Doc. 40-3898; Filed, September 17,1940; 

10:16 a. m.J 


EXECUTIVE ORDER 

Revoking in Part Executive Order No. 

8344 op February 10,1940, and Reserv¬ 
ing Public Land for Use as an Air 

Navigation Site 

ALASKA 

By virtue of the authority vested in me 
by the act of June 25, 1910, c. 421, 36 
Stat. 847, as amended by the act of Au¬ 
gust 24, 1912, c. 369, 37 Stat. 497, it is 
ordered as follows: 

Sec. 1. Executive Order No. 8344 1 of 
February 10, 1940, temporarily with* 
drawing public lands on Kodiak Island 
and certain other islands, Alaska, for 
classification and in aid of legislation, is 
hereby revoked so far as it affects the 
tract of public land on Woody Island 
lying within the following-described 
boundaries: 

Beginning at corner No. 1, from which 
the point for Cor. No. 1, M. C., United 
States Survey No. 1675, in approximate 
latitude 57°46'40" N., and longitude 
152*19' W., bears S. 45°45' E., 209.5 feet, 
thence by metes and bounds. 

S. 60*15' W.. 860 feet to corner No. 2; 

N. 29 a 45' W., 860 feet to comer No. 3; 

N. 60*15' E., 860 feet to comer No. 4; 

S. 29*45' E., 860 feet to comer No. 1. 
the place of beginning, containing 16.98 
acres. 


1 5 FR. 654. 
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Sec. 2. Subject to the conditions ex¬ 
pressed in the above-mentioned acts, and 
to all valid existing rights, the land de¬ 
scribed in section 1 of this order is hereby 
withdrawn from settlement, location, 
sale, or entry, and reserved for use by 
the Department of Commerce as an air- 
navigation site. 

Sec. 3. The reservation made by sec¬ 
tion 2 of this order shall remain in force 
until revoked by the President or by act 
of Congress. 

Franklin D Roosevelt 

The White House, 

September 14, 1940. 

[No. 85401 

[F. R. Doc. 40-8891; Filed. September 16. 1940; 

4:12 p. m-1 


Rules, Regulations, Orders 


TITLE 7—AGRICULTURE 

CHAPTER VH—AGRICULTURAL 

ADJUSTMENT ADMINISTRATION 

[Cotton, 1941-421 
Part 722 —Cotton 

a proclamation by the secretary of ag¬ 
riculture RELATING TO COTTON MARKET¬ 
ING QUOTAS, 1941—42 MARKETING YEAR 

Whereas the Agricultural Adjustment 
Act of 1938, as amended, provides: 

Sec. 342. Not later than November 15 of 
each year the Secretary [of Agriculture 1 
shall tod and proclaim (a) the total supply, 
the normal supply, and the carry-over of cot¬ 
ton as of August 1 of such year, (b) the prob¬ 
able domestic consumption of American cot¬ 
ton during the marketing year commencing 
August 1 of such year, (c) the probable ex¬ 
ports of American cotton during such mar¬ 
keting year, and (d) the estimated carry¬ 
over of cotton as of the next succeeding 
August 1. • • • 

Sec. 345. Whenever the Secretary deter¬ 
mines that the total supply of cotton for 
any marketing year exceeds by more than 7 
per centum the normal supply thereof for 
such marketing year, the Secretary shall pro¬ 
claim such fact not later than November 
15 of such marketing year • • •, and market¬ 
ing quotas shall be In effect during the 
next succeeding marketing year with respect 
to the marketing of cotton. Cotton pro¬ 
duced in the calendar year in which such 
marketing year begins shall be subject to the 
quotas in effect for such marketing year 
notwithstanding that it may be marketed 
prior to August 1. 

Sec. 343. (a) Not later than November 15 of 
each year the Secretary shall tod and proclaim 
the amount of thp national allotment of cot¬ 
ton for the succeeding calendar year in terms 
of standard bales of five hundred pounds 
gross weight. The national allotment shall 
be the number of bales of cotton adequate, 
together with the estimated carry-over as of 
August 1 of 6ucb succeeding calendar year, 
to make available a supply of cotton, for the 
marketing year beginning on such August 1, 
equal to the normal supply. • * • 

(b) • • •. The national allotment for 

any year (after 1939) shall not be less than ten 
million bales. 

(c) Notwithstanding the foregoing provi¬ 
sions of this section, the national allotment 
for any year shall be increased by a number 
of bales equal to the production of the acres 
allotted under section 344 (e) for such year. 

Sec. 344. (a) The national allotment for 
cotton for each year (excluding that portion 


of the national allotment provided for in sec¬ 
tion 343 (c)) shall be apportioned by the Sec¬ 
retary among the several States an the basis 
of the average, for the five years preceding 
the year In which the national allotment is 
determined, of the normal production of cot¬ 
ton in each State. The normal production of 
a State for a year shall be (1) the quantity 
produced therein plus (2) the normal yield of 
the acres diverted in each county in the State, 
under the previous agricultural adjustment or 
conservation programs. The normal yield of 
the acres diverted In any county in any year 
shall be the average yield per acre of the 
planted acres in such county in such year 
times the number of acres diverted in such 
county in such year. 

(b) The Secretary shall ascertain, on the 
basis of the average yield per acre in each 
State, a number of acres in such State which 
will produce a number of bales equal to the 
allotment made to the State under subsec¬ 
tion (a). 8uch number of acres plus the 
number of acres allotted to the State pur¬ 
suant to subsection (e) (2) is referred to 
as the "State acreage allotment.” The aver¬ 
age yield per acre for any State shall be de¬ 
termined on the basis of the average of the 
normal production for the State for the years 
used in computing the allotment to the 
State, and the average, for the same period, 
of the acres planted and the acres diverted 
in the State. 

(c) (1) The State acreage allotment (less 
the amount required for apportionment 
under paragraph (2)) shall be apportioned 
annually by the Secretary to the counties 
in the State. The apportionment to the 
counties shall be made on the basis of the 
acreage planted to cotton during the five 
calendar . years immediately preceding the 
calendar year in which the State allotment 
is apportioned (plus, in applicable years, the 
acreage diverted under previous agricultural 
adjustment and conservation programs), 
with adjustments for abnormal weather con¬ 
ditions and trends in acreage during 6ucb 
five-year period. 

(2) Not more than 2 per centum of the 
State acreage allotment shall be apportioned 
to farms in such State which were not used 
for cotton production during any of the 
three calendar years Immediately preceding 
the year for which the allotment is made, on 
the basis of land, labor, and equipment avail¬ 
able for the production of cotton; crop ro¬ 
tation practices; and the soil and other physi¬ 
cal facilities affecting the production of cot¬ 
ton. 


(e) (1) For 1938. 1939, and any subsequent 
year, the Secretary shall allot to the several 
counties, to which an apportionment is made 
under subsection (c), a number of acres re¬ 
quired to provide a total acreage for allot¬ 
ment under this section to such counties of 
not less than 60 per centum of the sum of 
(1) the acreage planted to cotton in such 
counties in 1937, plus (2) the acreage therein 
diverted from cotton production in 1937 under 
the agricultural adjustment and conservation 
program. The acreage so diverted shall be 
estimated in case data are not available at 
the time of making such allotment. 

(2) The Secretary shall allot to each State 
to which an allotment is made under sub¬ 
section (b). and in which at least three 
thousand five hundred bales were produced 
in any of the five years immediately pre¬ 
ceding the year for which the allortment is 
made, a number of acres sufficient to pro¬ 
vide a total State acreage allotment for such 
State of not less than five thousand acres; 

Whereas said Act contains, in section 
301 (b), the following definitions of terms 
here pertinent: 

“Carry-over” of cotton for any marketing 
year shall be the quantity of cotton on hand 
either within or without the United States 
at the beginning of such marketing year, 
which was produced in the United States 
prior to the beginning of the calendar year 
then current. 


“Marketing year” means, in the case of 
the following commodities, the period be¬ 
ginning on the first and ending with the 
second date specified below; 

• • • • • 

Cotton, August l~July 31 • • •- 

'•Normal supply” in the case of • • • 

cotton • • • shall be a normal year's 

domestic consumption and exports of the 
commodity, plus • • • 40 per centum 

in the case of cotton • • • of a normal 

year’s domestic consumption and exports, as 
an allowance for a normal carry-over. 

"Normal year'6 domestic consumption”, in 
the case of cotton • • *, shall be the 

yearly average quantity of the commodity 
produced In the United States that was con¬ 
sumed in the United States during the ten 
marketing years immediately preceding the 
marketing year in which such consumption 
is determined, adjusted for current trends 
in such consumption. 

"Total supply" of * • • cotton • • • 
for any marketing year shall be the carry¬ 
over of the commodity for such marketing 
year plus the estimated production of the 
commodity in the United States during the 
calendar year In which such marketing year 
begins.; 

Whereas said Act provides, in section 
301 (c), that “The latest available sta¬ 
tistics of the Federal Government shall 
be used by the Secretary [of Agricul¬ 
ture! in making the determinations re¬ 
quired to be made by the Secretary 
under this Act”; and 

Whereas said Act provides, in section 
350, that the provisions of Part IV (Mar¬ 
keting Quotas—Cotton) of subtitle B of 
Title HI thereof “shall not apply to cot¬ 
ton the staple of which is 1% inches or 
more in length”; 

§ 722.301 Findings and determina¬ 
tions. Now, therefore, be it known that 
I, Paul H. Appleby, Acting Secretary of 
Agriculture of the United States of Amer¬ 
ica, acting under and pursuant to. and 
by virtue of, the authority vested in me 
by the Act of Congress known as the 
Agricultural Adjustment Act of 1938, as 
amended, upon the basis of the latest 
available statistics of the Federal Gov¬ 
ernment, do hereby find, determine, and 
proclaim under sections 342, 343. and 345 
of said Act (52 Stat. 56, 58, 203; 7 UJS.C.. 
Sup., 1342, 1343, 1345): 

(a) That the “total supply” of Ameri¬ 
can cotton as of August 1, 1940, was 
24,900,000 running bales; 

(b) That the “normal supply” of 
American cotton as of August 1, 1940, 
was 18,200,000 running bales; 

(c) That the “carry-over” of American 
cotton as of August 1, 1940, was 12,517,- 
000 running bales; 

(d) That the “probable domestic con¬ 
sumption of American cotton” during the 
marketing year commencing August 1, 
1940, is 8.000,000 running bales; 

(e) That the “probable exports of 

American cotton” during the marketing 
year beginning August 1, 1940, is 

2.500.000 running bales; 

(f) That the estimated “carry-over” 
of American cotton as of August 1. 1941, 
is 13,417,000 running bales; 

(g) That the “total supply” of Ameri¬ 
can cotton for the marketing year be¬ 
ginning August 1, 1940, exceeds by more 
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than 7 per centum the “normal supply” 
of cotton for such marketing year; and 
(h) That the national allotment of 
cotton for the calendar year beginning 
on January 1, 1941, shall be 10,000,000 
standard bales of five hundred pounds 
gross weight, increased by that number 
of standard bales of five hundred pounds 
gross weight equal to the production in 
the calendar year 1941 of that number 
of acres required to be allotted for 1941 
under the terms of section 344 (e) of said 
Act. 

Done at Washington, D. C., this 17th 
day of September, 1940. Witness my 
hand and the seal of the Department of 
Agriculture. 

[seal] Paul H. Appleby, 

Acting Secretary. 

(P. R. Doc. 40-3905; Filed, September 17, 
1940; 11:42 a. m.J 


TITLE 10—ARMY: WAR 
DEPARTMENT 

• CHAPTER Vn—PERSONNEL 
Part 74— Enlistment of Flying Cadets 1 

§ 74.7 Appointment as Reserve officer 
to be accepted promptly. The com¬ 
mandant or commanding officer of the 
school or school detachment concerned 
will caution flying cadets, upon success¬ 
ful completion of their instruction, that 
their acceptance of appointment as Re¬ 
serve officers should be made promptly, 
for the reason that undue delay may 
result in cancelation of the appointment. 
(41 Stat. 109, sec. 1, 44 Stat. 780; 10 
U.S.C. 297) I Par. 20, AR 615-160, July 
20. 1938, as amended by Cir. 100. W.D., 
Sept. 11, 19401 

[seal! E. S. Adams. 

Major General. 

The Adjutant General. 

[P. R. Doc. 40-3895; Piled, September 17. 
1940; 9:44 a. m.] 


TITLE 26—INTERNAL REVENUE 

CHAPTER I—BUREAU OF INTERNAL 
REVENUE 
[T. D. 5006| 

Subchapter C— Miscellaneous Excise 
Taxes 

PART 185-WAREHOUSING OF DISTILLED 

SPIRITS 

Amending Regulations 10 

September 13, 1940. 
Section 213 of the Act of June 25, 1940 
(Public, No. 656, 76th Congress), is as 
follows: 

(a) Section 2800 of the Internal Revenue 
Code is amended by inserting at the end 
thereof the foUowing new subsections: 

(g) Defense tax for five years. In lieu of 
the rates of tax specified in such of the sec¬ 
tions of this title as arc set forth in the fol¬ 
lowing table, the rates applicable with respect 


1 5 74.7 is superseded. 


to the period after June 30. 1940, and before 
July 1, 1945, shall be the rates set forth under 
the heading "Defense-Tax Rate": 


Section 

Description of Tax 

Old 

rate 

Defense* 
tax rate 

2800 (a) (1) 
2SOO (J) (1) 

Distilled spiritsgenerally. 
Brandy. 

$2.25 

$2.00 

$3.00 
2. 75 

• • 

• 

• 

• 

• • 

• 

• 


Pursuant to the foregoing provision of 
law, sections 2802 (a), 2872, 2873, 2883, 
2904, 3031 (a), as amended, 3037, and 
3176 of the Internal Revenue Code, and 
sections 5 (e) and 6 of the Federal Al¬ 
cohol Administration Act. as amended 
(27 U.S.C. Sup., 205, 206), § 185.54 of 
Regulations 10 1 is hereby revoked, and 
§§ 185.27, 185.84, 185.90 <a), (b), 185.103, 
185.109. 185.110, 185.112, 185.125, 185.131, 
185.231, 185.234, 185.238, 185.276, 185.369, 
185.444, and 185.461 of the said regula¬ 
tions are hereby amended to read as 
follows: 

§ 185.27 Weighing tanks. Where dis¬ 
tilled spirits deposited in storage tanks 
in a warehouse located on the distillery 
premises are to be withdrawn for trans¬ 
fer by pipe line to the fortifying room 
of a bonded winery on contiguous prem¬ 
ises, or to a denaturing bonded ware¬ 
house on the distillery premises, or to a 
tank car for shipment, as hereinafter 
provided in these regulations, the pro¬ 
prietor of the warehouse must provide 
for use in weighing such spirits one or 
more suitable weighing tanks constructed 
in accordance with the following sec¬ 
tion: Provided , That where brandy 
only is to be transferred by pipe line 
from warehouse storage tanks, and such 
transfer is to be made direct to a weigh¬ 
ing tank in the fortifying room of a con¬ 
tiguous winery and weighed therein as 
provided in § 185.444, no weighing tank 
need be installed on the warehouse 
premises.* (Sec. 2873, I.R.C.) 

§ 185.84 Colors for pipe lines. The 
pipe lines of warehouses located on dis¬ 
tillery premises must be shown on the 
plans in the colors in which they are 
required to be painted, as follows: 


Black__ Distilled spirits. 

White_Water. 

Aluminum_Steam. 

Orange_Air. 


•(Sec. 2873, I.R.C.) 

§ 185.90 Change in name. Where 
there is a change in the individual, firm, 
or corporate name of the proprietor of 
an internal revenue bonded warehouse, 
he must comply with the following 
requirements: 

(a) Amended permit . If engaged in 
the business of warehousing and bottling 
distilled spirits, and if other than an 
agency of a State or political subdivision 
thereof, or an officer or employee of any 


1 6 FR. I960. 

•§§ 18537-185.461 appearing in this docu¬ 
ment. issued under the authority contained 
in section 3176, Internal Revenue Code. 


such agency, procure from the district 
supervisor under the Federal Alcohol 
Administration Act an amended basic 
permit authorizing the warehousing and 
bottling of distilled spirits under the new 
name. 

(b) Amended application. Form 27-D. 
Submit to the district supervisor an 
amended application on Form 27-D, in 
triplicate, covering the new name, which 
application must be approved before 
operations may be commenced under the 
new name. 

§ 185.103 Examination of qualifying 
documents. Upon receipt of application, 
plat, plans, transportation and warehous¬ 
ing bond, export storage bond, if any, and 
other documents required by these regu¬ 
lations of persons desiring the establish¬ 
ment of internal revenue bonded ware¬ 
houses, the district supervisor will exam¬ 
ine the same to determine whether they 
have been properly executed and whether 
they reflect compliance with the require¬ 
ments of the law and regulations. Where 
any required document has not been filed, 
or where errors or discrepancies are found 
in those filed, or where the documents 
filed do not reflect compliance with these 
regulations, action thereon will be held in 
abeyance until the omission, or error or 
discrepancy, has been rectified, and there 
has been full compliance with all require¬ 
ments.* 

§ 185.109 Other causes for disapproval. 
The district supervisor will not recom¬ 
mend approval of any application for the 
establishment of an internal revenue 
bonded warehouse unless (1) the capacity 
of the warehouse is commensurate with 
the prospective needs of the area or lo¬ 
cality in which it is situated and in any 
event not less than 10,000 barrels, or the 
equivalent thereof in tank or case stor¬ 
age, (2) the location is suitable, (3) the 
transportation facilities adequate, (4) the 
design and construction of the warehouse 
are such as to insure economical super¬ 
vision by Government officers, and (5) 
the prospective volume of spirits that will 
be received, stored, withdrawn, and bot¬ 
tled at the warehouse is sufficient to war¬ 
rant the establishment of the warehouse 
and the expense of Government super¬ 
vision: Provided , That these provisions 
shall not be applicable where the ware¬ 
house is an original warehouse to be op¬ 
erated by the distiller (not including 
lessee distillers) on or contiguous to the 
distillery premises, or is a second ware¬ 
house which the distiller desires to oper¬ 
ate on premises contiguous to or near 
such original warehouse on account of 
lack of storage space in the original ware¬ 
house and the impracticability of expand¬ 
ing such warehouse. In any case where 
the warehouse has a bottling-in-bond de¬ 
partment and the applicant is not entitled 
to a permit, the district supervisor will, 
upon disapproval of the permit applica¬ 
tion, return all copies of the qualifying 
documents to the applicant without ac¬ 
tion thereon or reference to the Com¬ 
missioner.* (Sec. 2872, I.R.C.) 
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§ 185.110 Approval of qualifying doc¬ 
uments. If the district supervisor finds, 
upon examination of the inspection re¬ 
port and qualifying documents, that the 
person seeking the establishment of the 
internal revenue bonded warehouse has 
complied in all respects with the require¬ 
ments of the law and these regulations, 
and that the application and other quali¬ 
fying documents may properly be ap¬ 
proved under §§ 185.108 and 185.109, he 
will note his recommendation for ap¬ 
proval on all copies of the application, 
transportation and warehousing bond 
and the export storage bond. If any, and 
his approval on all copies of the plat and 
plans, and will forward all copies of the 
application, transportation and ware¬ 
housing and export storage bonds, and 
the oirginal copy of the plat and plans 
and other qualifying documents, together 
with a copy of all inspection reports, to 
the Commissioner for final action. If 
the warehouse has a bottling-in-bond 
department, the issuance of a permit 
should be withheld pending approval by 
the Commissioner of the application, 
bond, and other qualifying documents 
required under the internal revenue 
laws.* 

§ 185.112 Disposition of qualifying 
documents. Where the application. Form 
27-D, transportation and warehousing 
bond, Form 1571, and the export storage 
bond. Form 654, if any, are approved by 
the Commissioner, the district supervisor 
will, upon receipt of approved copies of 
such documents from the Commissioner, 
as provided in Article XVI, forward one 
copy of the application, bonds, plat, plans, 
and other qualifying documents to the 
proprietor, and will retain one copy of 
such qualifying documents on file. If 
the application, transportation and ware¬ 
housing bond and export storage bond, if 
any, are disapproved, the district super¬ 
visor will, upon receipt from the Com¬ 
missioner of the disapproved copies of 
such documents, and all qualifying docu¬ 
ments submitted therewith, return all 
copies of the qualifying documents to the 
proprietor, with advice as to the reasons 
for disapproval.* 

§ 185.125 Transportation and ware¬ 
housing bonds. Transportation and ware¬ 
housing bonds. Form 1571, may be ter¬ 
minated as to liability (1) for spirits con¬ 
signed to the internal revenue bonded 
warehouse after a specified future date, 
pursuant to application by the surety as 
provided in § 185.131, (2) for transactions 
subsequent to the effective date of an ap¬ 
proved superseding bond, or (3) for future 
transactions upon discontinuance of busi¬ 
ness by the principal after withdrawal of 
all spirits from the warehouse.* (Sec. 
2872, IU.C.) 

§ 185.131 Application of the surety for 
relief from bond . A surety on any bond 
required by these regulations may at any 
time in writing notify the principal and 
the district supervisor in whose office the 
bond is on file that he desires, after a 
date named, which shall be at least 60 
days after the date of notification, to be 


relieved of liability under said bond. The 
notice shall be executed in triplicate by 
the surety, who shall deliver one copy to 
the principal and the other two to the 
district supervisor, who will retain one 
copy and transmit ffie remaining copy 
to the Co mmissi oner- If such notice is 
not thereafter in writing withdrawn the 
rights of the principal as supported by 
said bond shall be terminated on the date 
named in the notice, and the surety shall 
be relieved (1) in the case of a trans¬ 
portation and warehousing bond. Form 
1571, from liability for spirits consigned 
to the internal revenue bonded ware¬ 
house wholly subsequent to the date 
named in the notice, (2) in the case of 
an export storage bond. Form 654, from 
liability for spirits bottled in bond for 
temporary storage for export wholly sub¬ 
sequent to the date named in the notice, 
or (3) In the case of direct export bonds, 
Forms 547 and 657, transportation for 
export bonds. Forms 548 and 658. bonds 
covering transportation to customs manu¬ 
facturing bonded warehouses. Forms 643 
and 1618, or bonds for the withdrawal of 
spirits for the use of the United States, 
Form 544, from liability for distilled 
spirits withdrawn for direct exportation, 
transportation for export, transportation 
to customs manufacturing bonded ware¬ 
houses, or for the use of the United 
States, as the case may be, wholly sub¬ 
sequent to the date named in the notice. 
This notice may not be given by an 
agent of the surety unless it is accom¬ 
panied by a power of attorney duly exe¬ 
cuted by the surety authorizing him to 
give such notice or by a verified state¬ 
ment that such power of attorney is on 
file with the Department. The surety 
must also file with the district supervisor 
an acknowledgment or other proof of 
service of such notice on the principal.* 

§ 185.231 Rate of tax. The law im¬ 
poses a tax on distilled spirits produced 
in or imported into the United States at 
the rate of $3 on each proof gallon or 
wine gallon when below proof and a pro¬ 
portionate tax at a like rate on all frac¬ 
tional parts of such proof or wine gallon, 
to be paid when withdrawn from bond, 
except brandy distilled at less than 190 
degrees of proof on which the tax is im¬ 
posed at the rate of $2.75 on each proof 
gallon or wine gallon when below proof 
and a proportionate tax at a like rate on 
all fractional parts of such proof or wine 
gallon.* (Sec. 2800 (a) (1). I.R.C.) 

§ 185.234 Number and size. Samples 
of brandy or fruit spirits for laboratory 
analysis must be taken from packages 
designated as sample packages. Such 
samples may not exceed one-half pint 
from any package at any one time, unless 
it is shown that such is an insufficient 
quantity for the purpose for which the 
sample is desired, and the Commissioner 
authorizes the taking of a larger sample, 
not to exceed one pint. The number of 
packages from which samples are taken 
must be restricted to the minimum neces¬ 
sary to accomplish the purpose of the 
laboratory analysis. As a rule, not more 


than one or two samples should be re¬ 
quired at any one time from a given lot 
of brandy or fruit spirits of the same dis¬ 
tillation. kind of cooperage, etc. When 
the warehouseman desires to procure 
samples from a given lot of brandy or 
fruit spirits in warehouse, he will limit 
the number of packages from which it is 
desired to take samples to the minimum 
necessary to procure representative sam¬ 
ples of such spirits. Thereafter, if it is 
desired to procure additional samples 
from the same lot of spirits, the samples 
should be taken from the same pack¬ 
ages* (Sec. 3037, I.R.C.) 

5 185.238 Number, size, and use. The 
warehouseman may remove from con¬ 
tainers in the warehouse samples of dis¬ 
tilled spirits other than brandy or fruit 
spirits, for analytical purposes, or organ¬ 
oleptic examination only. Packages from 
which such samples are taken will.be des¬ 
ignated as sample packages. Such sam¬ 
ples may not exceed one-half pint from 
any container at any one time, unless it is 
shown that such is an insufficient quantity 
for the purpose for which the sample is 
desired, and the Commissioner authorizes 
the taking of a larger sample, not to 
exceed one pint. The total number of 
samples from all containers must be re¬ 
stricted to the minimum necessary to de¬ 
termine the quality of the spirits. As a 
rule, not more than one or two samples 
should be required from a given lot of 
spirits of the same distillation, kind of 
cooperage, storage, etc. When the ware¬ 
houseman desires to procure samples 
from a given lot of spirits in warehouse, 
he will limit the number of packages 
from which it is desired to take samples 
to the minimum necessary to procure 
representative samples of such spirits. 
Thereafter, if it is desired to procure 
additional samples from the same lot of 
spirits, the samples should be taken from 
the same packages.* 

§ 185.276 Issuance of t ax - paid 
stamps. The collector will issue the tax- 
paid stamps. Each tax-paid stamp shall 
bear the signature of the collector, who 
shall write or stamp thereon the date 
of payment of the tax, by whom paid, 
the number of gallons and tenths of 
gallons of proof spirits, and the serial 
number of the cask. Facsimile signa¬ 
tures of collectors may be affixed by the 
use of hand stamps to the tax-paid 
stamps, care being taken to use only 
such ink as will neither fade nor blur. 
The collector will enter the serial num¬ 
bers of the stamps in the appropriate 
spaces on all copies of Forms 179 and 
1520, sign the certificate of tax-payment 
on all copies of Form 179, retain one 
copy each of Form 179 and Form 1520, 
and return the remaining three copies 
of Form 179 and two copies of Form 
1520 to the warehouseman with the 
stamps.* (Sec. 2802 (a). I.ft.C.) 

§ 185.369 Records. When the spirits 
have been removed from the export stor¬ 
age warehouse the storekeeper-gauger 
shall make appropriate entries on Form 
1516 in the statement “Export Storage 
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Warehouse Transactions/’ and the pro¬ 
prietor shall report the removal on 
Form 52C.* (Sec. 2904, I.R.C.) 

§ 185.444 Gauge of brandy. The 
brandy will be gauged in weighing tanks 
in the warehouse and run directly from 
such tanks to fortifying tanks or brandy 
storage tanks in the fortifying room of 
the winery, except that where no weigh¬ 
ing tank is provided in the warehouse 
the brandy may be gauged in a weighing 
tank in the fortifying room, in which 
case the brandy will be run direct from 
the storage tanks in the warehouse to 
the weighing tank in the fortifying 
room.* (Secs. 2883, 3031 (a), I.R.C.) 

§ 185.461 Bulk containers. Under the 
regulatons issued pursuant to the Federal 
Alcohol Administration Act (27 CFR, 
Part 3), proprietors of internal revenue 
bonded warehouses may sell or dispose of 
distilled spirits in bulk, i. e., in contain¬ 
ers having a capacity in excess of 1 gal¬ 
lon. (1) to distillers and proprietors of 
internal revenue bonded warehouses, in¬ 
dustrial alcohol plants and industrial al¬ 
cohol bonded warehouses, including those 
operating tax-paid bottling houses; (2) 
to proprietors of class 8 customs bonded 
warehouses (imported spirits only); (3) 
to rectifiers; (4) to winemakers (brandy 
or alcohol) for fortification of wine; (5) 
to any agency of the United States, or 
of any State or political subdivision 
thereof; (6) for export; (7) on ware¬ 
house receipts, conforming to the regu¬ 
lations issued under the Federal Alcohol 
Administration Act, for distilled spirits 
in internal revenue bonded warehouses; 
and (8) for industrial use in accordance 
with the regulations issued under the 
Federal Alcohol Administration Act (27 
CFR, Part 2), as follows; For experi¬ 
mental purposes, and for use in the man¬ 
ufacture (a) of medicinal, pharmaceu¬ 
tical, or antiseptic products, including 
prescriptions compounded by retail drug¬ 
gists; (b) of toilet products; (c) of 
flavoring extracts, sirups, or food prod¬ 
ucts; or (d) of scientific, chemical, me¬ 
chanical, or industrial products; provided 
such products are unfit for beverage use. 
Distilled spirits produced at a proof in 
excess of 159 degrees and reduced in the 
receiving cisterns to not more than 159 
and not less than 100 degrees of proof 
may, however, upon tax-payment, be 
transported for beverage purposes only; 
and under the regulations issued pur¬ 
suant to the Federal Alcohol Adminis¬ 
tration Act (27 CFR, Part 3) warehouse¬ 
men may not sell in bulk for industrial 
use other distilled spirits (except spirits 
—fruit or alcohol) unless such spirits 
are shipped or delivered directly to the 
industrial user thereof. (Sec. 6, 49 Stat. 
985; 27 U.S.C. Sup., 206.) 

[seal! Guy T. Helvering. 

Commissioner . 

Approved, September 13, 1940. 

John L. Sullivan, 

Acting Secretary of the Treasury. 

(P. R. Doc. 40-3890; Filed September 16. 1940; 

3:44 p. ih.] 


| Regulations 107 J 

Part 403 —Excise Tax on Employers 
Under the Federal Unemployment Tax 
Act 

Introductory 

Sec. 

403.1 Chronological description of perti¬ 
nent statutes and regulations. 

(a) Title IX of the Social Security Act and 

regulations thereunder;' calendar 
years 1936, 1937, and 1938. 

(b) Federal Unemployment Tax Act and 

regulations thereunder; calendar 
year 1939 and subsequent yekrs. 

SUBPART A 

Scope of Regulations 

403.101 Scope of regulations. 

(a) Tax with respect to wages paid after 

1939. 

(b) Employment. 

SUBPART B 

Definitions 

403.201 General definitions and use of 

terms. 

(a) Terms defined. 

(b) Social Security Act. 

(c) Internal Revenue Code. 

(d) Social Security Act Amendments of 

1939. 

(e) Federal Unemployment Tax Act. 

(f) Act. 

(g) Federal Insurance Contributions Act. 

(h) Railroad Unemployment Insurance 

Act. 

(i) Regulations 90. 

(J) Person. 

(k) Tax. 

(l) Social Security Board. 

(m) Cross references. 

403.202 Employment prior to January 1, 

1940. 

403.203 Employment after December 31, 

1939. 

403.204 Who are employees. 

403.205 Who are employers. 

403.206 Excepted services In general. 

403.207 Included and excluded services. 

403.208 Agricultural labor. 

(a) In general. 

(b) Services described in section 1607 (1) 

(1) of the Act. 

(c) Services described in section 1607 (1) 

(2) of the Act. 

(d) Services described in section 1607 (1) 

(3) of the Act. 

(e) Services described in section 1607 (1) 

(4) of the Act. 

403.209 Domestic service. 

403.210 Casual labor not In the course of 

employer's trade or business. 

403.211 Officers and members of crews. 

403.212 Family employment. 

403.213 United States and instrumentalities 

thereof. 

403.214 States and their political subdivi¬ 

sions and instrumentalities. 

403.215 Religious, charitable, scientific, lit¬ 

erary, and educational organiza¬ 
tions and community chests. 

403.216 Railroad industry—employees and 

employee representatives under 
the Railroad Unemployment In¬ 
surance Act. 

403.217 Organizations exempt from income 

tax. 

(a) In general. 

(b) Remuneration not In excess of $45 for 

calendar quarter. 

(c) Collection of dues or premiums for 

fraternal beneficiary societies, and 
ritualistic services in connection with 
such societies. 

(d) Students employed by organizations 

exempt from Income tax. 

403.218 Agricultural and horticultural or¬ 

ganizations exempt from Income 
tax. 

403.219 Voluntary employees* beneficiary 

associations. 

403220 Federal employees’ beneficiary as¬ 
sociations. 


Sec. 

403 221 8tudents employed by schools, col- 
•* leges, or universities not exempt 
from Income tax. 

403.222 Foreign governments. 

403223 Wholly owned Instrumentalities of 
a foreign government. 

403224 Student nurses and hospital in¬ 
ternes. 

403225 Insurance agents and solicitors. 

403 226 Delivery and distribution of news¬ 
papers and shopping news. 

403227 Wages. 

(a) In general. 

(b) Certain items included as wages. 
403228 Exclusions from wages. 

(a) $3,000 limitation. 

(b) Employers' plans providing for pay¬ 

ments on account of retirement, 
sickness or accident disability, med¬ 
ical and hospitalization expenses, or 
death. 

(c) Payment by an employer of employees' 

tax or employees' contributions un¬ 
der a State law. 

(d) Dismissal payments. 

(e) Miscellaneous. 

subpart c 

Measure and Computation of Tax 

403.301 Persons liable for tax. 

403.302 Measure of tax. 

403.303 Rate and computation of tax. 

403.304 When wages are paid. 

SUBPART d 

Credits Against Tax 

403.401 Credit against tax for contributions 

paid. 

(a) In general. 

(b) Limitation on amount of credit allow¬ 

able. 

(c) Limitation on the time within which 

contributions may be paid in order 
to be allowable as credit. 

(d) Limitation on the taxable year with 

respect to which contributions are 
allowable. 

(e) Special credit under section 902 (e) of 

the Social Security Act Amendments 
of 1939 against tax for the taxable 
years 1940. 1941, and 1942. 

(f) Refund of State contributions. 

403.402 Additional credit against tax. 

(a) In general. 

(b) Method of computing amount of addi¬ 

tional credit allowable with respect 
to a State law. 

(c) Amount of additional credit allowable 

to taxpayer with respect to more 
than one State law. 

(d) Ninety percent limitation on credits. 

403.403 Proof of credit. 

(a) Credit under section 1601 (a) of the 

Act. 

(b) Special credit under section 902 (e) of 

the Social Security Act Amendments 
of 1939. 

(c) Additional credit under section 1601 

(b) of the Act. 

SUBPART E 

Returns, Payment of Tax, and Records 

403.501 Returns. 

403.502 When to report wages. 

403.503 Termination of business. 

(a) Pinal returns. 

(b) Statements. 

403.504 Execution of returns. 

403.605 Use of prescribed forms. 

403.506 Place and time for filing returns. 

403.507 Extension of time for filing returns. 

403.508 Payment of tax. 

403.509 Extension of time for payment of 

the tax or installment thereof. 

403 510 Fractional part of a cent. 

403.511 Records. 

(a) Records of employers. 

(b) Records of persons who are not 

employers. 

(c) Copies of returns, schedules, and 

statements. 
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Sec. 

(d) Records of claimants. 

(e) Place and period for keeping records. 

ST7BPART F 

Miscellaneous Provisions 

Jeopardy Assessments 

403.601 Jeopardy assessments. 

Refunds. Credits, and Abatements 

403.602 Refund or credit of overpayments; 

abatement of overassessments. 

(a) Who may make claims. 

(b) Form of claims. 

(c) Limitations on claims. 

(d) Claims improperly made. 

(e) Proof of representative capacity. 

(f) Refunds under section 1601(a)(6) of 

the Act. 

Interest and Additions to Tax 

403.603 Interest. 

403.604 Addition to tax for failure to pay an 

assessment after notice and 

demand. 

403.605 Additions to tax for delinquent or 

false returns. 

(a) Delinquent returns. 

(b) False returns. 

Rules and Regulations 

403.606 Promulgation of regulations. 

introductory 

§ 403.1 Chronological description of 
pertinent statutes and regulations — 
(a) Title IX of the Social Security Act 
and regulations thereunder ; calendar 
years 1936 , 1937 , and 1938— (1) Stat¬ 
utes. Title IX of the Social Security 
Act, approved August 14. 1935 (49 

Stat. 639 ; 42 U.S.C., Sup. V, 1101 
to 1110, inclusive), imposes, for each 
of the three calendar years 1936, 
1937, and 1938, an excise tax on em¬ 
ployers of eight or more employees, 
measured by wages payable with respect 
to employment performed during the 
calendar year. (Title IX of the Social 
Security Act has been superseded, with 
respect to the calendar year 1939 and 
subsequent calendar years, as indicated 
in paragraph (b) (1) of this section.) 

Section 902 (a), (b), (c), (d). and 
(h) of the Social Security Act Amend¬ 
ments of 1939, approved August 10. 1939 
(53 Stat. 1399), provides for certain 
credits against, and refunds of, the tax 
imposed under Title IX of the Social 
Security Act for the calendar years 1936, 
1937, and 1938. Section 810 of the Rev¬ 
enue Act of 1938, enacted May 28, 1938 
(52 Stat. 576), contained an earlier pro¬ 
vision for credits against, and refunds 
of, such tax for the calendar year 1936. 

Section 902 (f) of the Social Security 
Act Amendments of 1939 (53 Stat. 1400) 
provides, in part, that no tax shall be 
collected under Title IX of the Social 
Security Act with respect to services 
performed in the employ of foreign gov¬ 
ernments and certain of their instru¬ 
mentalities. 

Section 2 of the Act of August 11, 
1939 (53 Stat. 1420), provides, in part, 
that no tax shall be collected under Title 
IX of the Social Security Act with re¬ 
spect to certain services performed in 


salvaging timber and clearing debris left 
by a hurricane. 

(2) Regulations. Regulations relating 
to the tax for the calendar years 1936, 
1937, and 1938 under Title IX of the 
Social Security Act are set forth in: 

(i) Regulations 90, approved February 

17. 1936 (Part 400, Title 26, Code of Fed¬ 
eral Regulations], as amended, entitled 
“Regulations 90 Relating to the Excise 
Tax on Employers under Title IX of the 
Social Security Act." (Treasury Deci¬ 
sion 4616, approved December 20, 1935, 
relating to the records to be maintained 
with respect to the tax under Title IX 
of the Social Security Act, was super¬ 
seded by article 307 of such Regulations 
90 [§ 400.307 of such Title 261.) 

(ii) Treasury Decision 4726. approved 
January 21, 1937, extending the time for 
filing returns and paying tax under Title 
IX of the Social Security Act for the cal¬ 
endar year 1936. 

(iii) Treasury Decision 4873, approved 
November 12, 1938 l Part 458, Subpart A, 
Title 26, Code of Federal Regulations, 
1938 SupJ, and Treasury Decision 4878, 
approved January 4, 1939 [Part 458. Sub¬ 
part C, of such Title 26. 1939 Sup.l, both 
relating to the inspection of returns, in¬ 
cluding returns made under Title IX of 
the Social Security Act. (Treasury De¬ 
cision 4797, approved March 25, 1938 
[Part 458, Subpart A, of such Title 26], 
and Treasury Decision 4798, approved 
March 25. 1938 [Part 458, Subpart C, of 
such Title 261, both relating to the in¬ 
spection of returns, including returns 
made under Title IX of the Social Se¬ 
curity Act, were superseded by Treasury 
Decisions 4873 and 4878, respectively.) 

(For amendments to Regulations 90, see 
Treasury Decision 4812, approved June 

18. 1938 LPart 400 of such Title 26, 1938 
Sup.l; Treasury Decision 4876, approved 
November 30, 1938 [Part 400 of such 
Title 26, 1938 Sup.l; Treasury Decision 
4933, approved September 6, 1939 [Part 
400 of such Title 26, 1939 Sup.l; Treas¬ 
ury Decision 4937, approved September 
9. 1939 [Part 400 of such Title 26. 1939 
Sup.l; and Treasury Decision 4940. ap¬ 
proved September 20, 1939 [Part 400 of 
such Title 26. 1939 Sup.l.) 

(b) Federal Unemployrncnt Tax Act 
and regulations thereunder; calendar 
year 1939 and subsequent years —(1) 
Statutes. The provisions of Title IX of 
the Social Security Act were reenacted 
in the Internal Revenue Code, approved 
February 10, 1939, as subchapter C of 
chapter 9 thereof (53 Stat. 183). Under 
the authority contained in section 1611 
of subchapter C of chapter 9 of the Code, 
as added by section 615 of the Social Se¬ 
curity Act Amendments of 1939 (53 Stat. 
1396), such subchapter may be cited as 
the “Federal Unemployment Tax Act." 
Section 1600 of the Federal Unemploy¬ 
ment Tax Act, as amended by section 
608 of the Social Security Act Amend¬ 
ments of 1939, imposes an excise tax for 


the calendar year 1939 and each calendar 
year thereafter on employers of eight or 
more employees, measured by the wages 
paid during the calendar year with re¬ 
spect to employment after December 3L 
1938. 

Sections 608 to 613, inclusive, and 615 
of the Social Security Act Amendments 
of 1939 (53 Stat. 1387, 1396) effected sub¬ 
stantial changes in the provisions of the 
Federal Unemployment Tax Act with re¬ 
spect to the tax for the calendar year 
1939 and subsequent calendar years. Sec¬ 
tion 614 of the Social Security Act 
Amendments of 1939 (53 Stat. 1392) 
amended, effective January 1, 1940, sec¬ 
tion 1607 of the Federal Unemployment 
Tax Act with respect to the tax for the 
calendar year 1940 and subsequent calen¬ 
dar years. In addition, the application 
of the Federal Unemployment Tax Act 
is modified by section 13 (a) of the Rail¬ 
road Unemployment Insurance Act, ap¬ 
proved June 25. 1938 (52 Stat. 1110); by 
section 902 (e) and (f) of the Social Se¬ 
curity Act Amendments of 1939 (53 Stat. 
1400); and by section 2 of the Act of 
August 11. 1939 (53 Stat. 1420). The ap¬ 
plicable provisions of the Federal Unem¬ 
ployment Tax Act, as so amended, and 
the provisions making such modifications, 
as well as certain applicable provisions of 
the internal revenue laws of particular 
importance, have been inserted in the 
appropriate places in, and are to be read 
in connection with, these regulations. 

(2) Regulations. Regulations relating 
to the tax under the Federal Unemploy¬ 
ment Tax Act are set forth in: 

(i) Regulations 90, as amended, as 
made applicable to the Federal Unem¬ 
ployment Tax Act and other provisions 
of the Internal Revenue Code by Treas¬ 
ury Decision 4885, approved February 
11, 1939 (Part 465, Subpart B, Title 26, 
Code of Federal Regulations, 1939 Sup.l. 
Regulations 90. as so made applicable 
to the Internal Revenue Code, relate only 
to the tax for the calendar year 1939. 

(ii) Treasury Decision 4929, approved 
August 28, 1939 [Part 458, Subpart F, 
Title 26, Code of Federal Regulations, 
1939 SupJ, and Treasury Decision 4945, 
approved September 20. 1939 [Part 458, 
Subpart H, of such Title 26, 1939 Sup.], 
both relating to the inspection of returns, 
including returns made under the Fed¬ 
eral Unemployment Tax Act. 

(For amendments to Regulations 90. as 
amended, as made applicable to the In¬ 
ternal Revenue Code, see Treasury Deci¬ 
sion 4931, approved August 29. 1939 [Part 
400 of such Title 26, 1939 Sup.l; Treas¬ 
ury Decision 4933, approved September 
6, 1939 (Part 400 of such Title 26. 1939 
SupJ; Treasury Decision 4940, approved 
September 20. 1939 [Part 400 of such 
Title 26, 1939 SupJ; and Treasury Deci¬ 
sion 4953, approved November 9, 1939 
[Part 400 of such Title 26, 1939 SupJ. 
See § 403.101, relating to the scope of 
these regulations which are applicable 
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to the tax for the calendar year 1940 and 
subsequent calendar years.) • 

STJBPART A—SCOPE OF REGULATIONS 

§ 403.101 Scope of regulations —(a) 
Tax with respect to wages paid after 
1939. These regulations relate to the 
excise tax for the calendar year 1940 
and subsequent calendar years with re¬ 
spect to wages paid after December 31, 
1939, imposed on employers of eight or 
more employees by the Federal Unem¬ 
ployment Tax Act (subchapter C of 
chapter 9 of the Internal Revenue Code), 
as amended and modified by the Social 
Security Act Amendments of 1939 and 
other provisions of law. (See § 403.1 (b) 
(1) for a chronological description of 
the pertinent statutes.) 

(b) Employment. In addition to em¬ 
ployment in the case of remuneration 
therefor paid on or after January 1, 1940, 
these regulations also relate to employ¬ 
ment performed on or after such date in 
the case of remuneration therefor paid 
prior to such date.* 

SUBPART B—DEFINITIONS 

Section 615 of the Social Security Act 
Amendments of 1939 

FEDERAL UNEMPLOYMENT TAX ACT 

Subchapter C of chapter 9 of the Internal 
Revenue Code is amended by adding at the 
end thereof the following new section: 

“Sec. 1611. This subchapter may be cited 
as the 'Federal Unemployment Tax Act’.” 

Section 2 of the Act of February 10, 1939 
(53 Stat. 1) 

INTERNAL REVENUE CODE 

This act and the internal revenue title 
incorporated herein shall be known as the 
Internal Revenue Code and may be cited as 
I. R. C/\ 

Section 1607 of the Act 

DEFINITIONS 

When used In this subchapter— 

(a) Employer. The term “employer" does 
not include any person unless on each of 
some twenty days during the taxable year, 
each day being in a different calendar week, 
the total number of individuals who were 
employed by him in employment for some 
portion of the day (whether or not at the 
same moment of time) was eight or more. 

(b) Wages. The term “wages” means all 
remuneration for employment, including the 
cash value of all remuneration paid in any 
medium other than cash; except that such 
term shall not Include— 

(1) That part of the remuneration which, 
after remuneration equal to $3,000 has been 
paid to an individual by an employer with 
respect to employment during any calendar 
year, is paid to such individual by such em¬ 
ployer with respect to employment during 
sch calendar year; 

(2) The amount of any payment made to, 
or on behalf of. an employee under a plan 
or system established by an employer which 
makes provision for his employees generally 
or for a class or classes of his employees 
(including any amount paid by an employer 
for insurance or annuities, or into a fund, to 


•§§403.1 to 403.606, inclusive, are issued 
under the authority contained in section 1609 
of the Federal Unemployment Tax Act (sub- 
chapter C of chapter 9 of the Internal Reve¬ 
nue Code), 63 Stat. 188, and are generally 
preceded by the statutory provisions to which 
they, respectively, refer. 


provide for any such payment), on account 
of (A) retirement, or (B) sickness or acci¬ 
dent disability, or (C) medical and hos¬ 
pitalization expenses in connection with 
sickness or accident disability, or (D) death, 
provided the employee (i) has not the option 
to receive, instead of 'provision for such 
death benefit, any part of such payment or, 
if such death benefit is insured, any part of 
the premiums (or contributions to premi¬ 
ums) paid by his employer, and (ii) has not 
the right, under the provisions of the plan 
or system or policy of insurance providing 
for such death benefit, to assign such bene¬ 
fit, or to receive a cash consideration in lieu 
of such benefit either upon his withdrawal 
from the plan or system providing for such 
benefit or upon termination of such plan or 
system or policy of insurance or of his em¬ 
ployment with such employer; 

(3) The payment by an employer (with¬ 
out deduction from the remuneration of the 
employee) (A) of the tax imposed upon an 
employee under section 1400 or (B) of any 
payment required from an employee under a 
State unemployment compensation law; or 

(4) Dismissal payments which the em¬ 
ployer is not legally required to make. 

(c) Employment. The term “employ¬ 
ment" means any service performed prior to 
January 1, 1940. which was employment as 
defined in this section prior to such date, 
and any service, of whatever nature, per¬ 
formed after December 31. 1939, within the 
United States by an employee for the person 
employing him. irrespective of the citizenship 
or residence of either, except— 

(1) Agricultural labor (as defined in sub¬ 
section (1)); 

(2) Domestic service in a private home, 
local college club, or local chapter of a col¬ 
lege fraternity or sorority; 

(3) Casual labor not in the course of the 
employer’s trade or business; 

(4) Service performed as an officer or mem¬ 
ber of the crew of a vessel on the navigable 
waters of the United States; 

(5) Service performed by an individual in 
the employ of his son. daughter, or spouse, 
and service performed by a child under the 
age of twenty-one in the employ of his 
father or mother; 

(6) Service performed in the employ of 
the United States Government or of an in¬ 
strumentality of the United States which is 

(A) wholly owned by the United States, or 

(B) exempt from the tax imposed by section 
1600 by virtue of any other provision of law; 

(7) Service performed in the employ of a 
State, or any political subdivision thereof, or 
any Instrumentality of any one or more of 
the foregoing which is wholly owned by one 
or more States or political subdivisions; and 
any service performed in the employ of any 
instrumentality of one or more States or po¬ 
litical subdivisions to the extent that the 
instrumentality is, with respect to such serv¬ 
ice, immune under the Constitution of the 
United States from the tax imposed by sec¬ 
tion 1600; 

(8) Service performed in the employ of a 
corporation, community chest, fund, or 
foundation, organized and operated exclu¬ 
sively for religious, charitable, scientific, lit¬ 
erary, or educational purposes, or for the 
prevention of cruelty to children or animals, 
no part of the net earnings of which inures 
to the benefit of any private shareholder or 
individual, and no substantial part of the 
activities of which is carrying on propaganda, 
or otherwise attempting, to influence legis¬ 
lation; 

(9) Service performed by an individual as 
an employee or employee representative as 
defined in section 1 of the Railroad Unem¬ 
ployment Insurance Act; 

(10) (A) Service performed in any calen¬ 
dar quarter in the employ of any organiza¬ 
tion exempt from income tax under section 
101, if— 

(1) the remuneration for such service does 
not exceed $45, or 

(11) such service is in connection with the 
collection of dues or premiums for a fraternal 


beneficiary society, order, or association, and 
is performed away from the home office, or 
is ritualistic service in connection with any 
such society, order, or association, or 

(ill) such service is performed by a stu¬ 
dent who is enrolled and is regularly attend¬ 
ing classes at a school, college, or university; 

(B) Service performed in the employ of an 
agricultural or horticultural organization ex¬ 
empt from Income tax under section 101 (1); 

(C) Service performed in the employ of a 
voluntary employees’ beneficiary association 
providing for the payment of life, sick, acci¬ 
dent, or other benefits to the members of 
such association or their dependents, if (i) 
no part of its net earnings Inures (other than 
through such payments) to the benefit of 
any private shareholder or individual, and 
(li) 85 per centum or more of the income 
consists of amounts collected from members 
for the sole purpose of making such payments 
and meeting expenses; 

(D) Service performed in the employ of a 
voluntary employees’ beneficiary association 
providing for the payment of life. sick, acci¬ 
dent, or other benefits to the members of 
such association or their dependents or their 
designated beneficiaries, if (i) admission to 
membership in such association is limited to 
individuals who are officers or employees of 
the United States Government, and (ii) no 
part of the net earnings of such association 
inures (other than through such payments) 
to the benefit of any private shareholder or 
individual; 

(E) Service performed in any calendar 
quarter in the employ of a school, college, or 
university, not exempt from income tax under 
section 101, if such service is performed by a 
student who is enrolled and is regularly at¬ 
tending classes at such school, college, or 
university, and the remuneration for such 
service does not exceed $45 (exclusive of room, 
board, and tuition); 

(11) Service performed in the employ of a 
foreign government (including service as a 
consular or other officer or employee or a 
nondiplomatic representative); 

(12) Service performed in the employ of an 
instrumentality wholly owned by a foreign 
government— 

(A) If the service is of a character similar 
to that performed in foreign countries by 
employees of the United States Government 
or of an instrumentality thereof; and 

(B) If the Secretary of State shall certify 
to the Secretary of the Treasury that the 
foreign government, with respect to whose 
instrumentality exemption is claimed, grants 
an equivalent exemption with respect to 
similar service performed In the foreign 
country by employees of the United States 
Government and of instrumentalities thereof; 

(13) Service performed as a student nurse 
in the employ of a hospital or a nurses’ train¬ 
ing school by an individual who is enrolled 
and Is regularly attending classes in a nurses’ 
training school chartered or approved pur¬ 
suant to State law; and service performed as 
an interne in the employ of a hospital by 
an individual who has completed a four years’ 
course in a medical school chartered or ap¬ 
proved pursuant to State law; 

(14) Service performed by an Individual 
for a person as an insurance agent or as an 
insurance solicitor, if all such service per¬ 
formed by such individual for such person is 
performed for remuneration solely by way of 
commission; or 

(15) Service performed by an Individual 
under the age of eighteen in the delivery or 
distribution of newspapers or shopping news, 
not including delivery or distribution to any 
point for subsequent delivery or distribution. 

(d) Included and excluded service. If the 
services performed during one-half or more of 
any pay period by an employee for the person 
employing him constitute employment, all 
the services of such employee for such period 
shall be deemed to be employment; but If 
the services performed during more than one- 
half of any such pay period by an employee 
for the person employing him do not consti¬ 
tute employment, then none of the services 
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of such employee for such period shall be 
deemed to be employment. As used in this 
subsection the term “pay period" means a 
period (of not more than thirty-one consecu¬ 
tive days) for which a payment of remunera¬ 
tion is ordinarily made to the employee by 
the person employing him. This subsection 
shall not be applicable with respect to serv¬ 
ices performed in a pay period by an em¬ 
ployee for the person employing him. where 
any of such service is excepted by paragraph 
(9) of subsection (c). 

(e) State agency. The term “State 
agency” means any State officer, board, or 
other authority, designated under a State law 
to administer the unemployment fund in 
such State. 

(f) Unemployment fund. The term “un¬ 
employment fund" means a special fund, 
established under a State law and adminis¬ 
tered by a State agency, for the payment of 
compensation. Any sums standing to the 
account of the State agency in the Unem¬ 
ployment Trust Fund established by section 
904 of the Social Security Act, as amended, 
shall be deemed to be a part of the unem¬ 
ployment fund of the State, and no sums 
paid out of the Unemployment Trust Fund 
to such State agency shall cease to be a part 
of the unemployment fund of the State until 
expended by such State agency. An unem¬ 
ployment fund shall be deemed to be main¬ 
tained during a taxable year only if through¬ 
out such year, or such portion of the year as 
the unemployment fund was in existence, 
no part of the moneys of such fund was 
expended for any purpose other than the 
payment of compensation (exclusive of ex¬ 
penses of administration) and for refunds of 
sums * erroneously paid into such fund and 
refunds paid in accordance with the provi¬ 
sions of section 1606 (b). 

(g) Contributions. The term “contribu¬ 
tions” means payments required by a State 
law to be made into an unemployment fund 
by any person on account of having indi¬ 
viduals in his employ, to the extent that such 
payment6 are made by him without being 
deducted or deductible from the remunera¬ 
tion of Individuals in his employ. 

(h) Compensation. The term “compensa¬ 
tion" means cash benefits payable to Indi¬ 
viduals with respect to their unemployment. 

(i) Employee. The term “employe©” in¬ 
cludes an officer of a corporation. 

(J) State. The term “State” includes 
Alaska. Hawaii, and the District of Columbia. 

(k) Person. The term “person” means an 
Individual, a trust or estate, a partnership, 
or a corporation. 

(l) Agricultural Labor. The term “agri¬ 
cultural labor" Includes all service per¬ 
formed— 

(1) On a form, in the employ of any per¬ 
son, in connection with cultivating the soil, 
or In connection with raising or harvesting 
any agricultural or horticultural commodity, 
including the raising, shearing, feeding, car¬ 
ing for. training, and management of live¬ 
stock, bees, poultry, and fur-bearing animals 
and wildlife. 

(2) In the employ of the owner or tenant 
or other operator of a farm, in connection 
with the operation, management, conserva¬ 
tion, improvement, or maintenance of such 
farm and its tools and equipment, or in 
salvaging timber or clearing land of brush 
and other debris left by a hurricane, if the 
major part of such service is performed on a 
farm. 

(3) In connection with the production or 
harvesting of maple sirup or maple sugar or 
any commodity defined as an agricultural 
commodity in section 15 (g) of the Agricul¬ 
tural Marketing Act, as amended, or in 
connection with the raising or harvesting of 
mushrooms, or in connection with the hatch¬ 
ing of poultry, or in connection with the 
ginning of cotton, or in connection with the 
operation or maintenance of ditches, canals, 
reservoirs, or waterways used exclusively for 
supplying and storing water for farming 
purposes. 

No. 182-2 


(4) In handling, planting, drying, packing, 
packaging, processing, freezing, grading, stor¬ 
ing. or delivering to storage or to market or 
to a carrier for transportation to market, any 
agricultural or horticultural commodity; but 
only if such service is performed as an inci¬ 
dent to ordinary farming operations or. in 
the case of fruits and vegetables, as an inci¬ 
dent to the preparation of such fruits or 
vegetables for market. The provisions of this 
paragraph shall not be deemed to be appli¬ 
cable with respect to service performed in 
connection with commercial canning or com¬ 
mercial freezing or in connection with any 
agricultural or horticultural commodity after 
its delivery to a terminal market for distribu¬ 
tion for consumption. 

As used in this subsection, the term "farm” 
includes stock, dairy, poultry, fruit, fur- 
bearing animal, and truck farms, planta¬ 
tions, ranches, nurseries, ranges, greenhouses 
or other similar structures used primarily 
for the raising of agricultural or horticul¬ 
tural commodities, and orchards. (Sec. 1607, 
IJR.C.. as amended by sec. 614, Social Security 
Act Amendments of 1939) 

8bctton 3797 (a) and (b) of the Internal 
Revenue Code 

DEFINITIONS 

(a) When used in this title (Internal Reve¬ 
nue Code] • • •— 

• • • • • 

(2) Partnership • • V The term 

“partnership” includes a syndicate, group, 
pool. Joint venture, or other unincorporated 
organization, through or by means of which 
any business, financial operation, or venture 
is carried on, and which is not. within the 
meaning of this title, a trust or estate or a 
corporation • • *. 

(3) Corporation. The term “corporation” 
Includes associations. Joint-stock companies, 
and insurance companies. 

• • • • • 

(8) Shareholder. The term “shareholder" 
includes a member in an association. Joint- 
stock company, or insurance company. 

(9) United States. The term “United 
States” when used in a geographical sense 
includes only the States, the Territories of 
Alaska and Hawaii, and the District of 
Columbia. 

• • • • • 

(11) Secretary. The term “Secretary” 
means the Secretary of the Treasury. 

(12) Commissioner. The term “Commis¬ 
sioner” means the Commissioner of Internal 
Revenue. 

(13) Collector. The term “collector” 
means collector of internal revenue. 

(14) Taxpayer. The term “taxpayer” 
means any person subject to a tax Imposed 
by this title. 

• • • • • 

(b) Includes and Including. The terms 
"includes” and “including” when used In a 
definition contained in this title shall not 
be deemed to exclude other things other¬ 
wise within the meaning of the term defined. 

§ 403.201 General definitions and use 
of terms. As used hereinafter in these 
regulations— 

(a) The terms defined in the above 
provisions of law shall have the mean¬ 
ings so assigned to them. 

(b) Social Security Act means the Act 
approved August 14. 1935 (49 Stat. 620). 

(c) Internal Revenue Code means the 
Act approved February 10,1939 (53 Stat.. 
Part 1). entitled “An Act To consolidate 
and codify the internal revenue laws of 
the United States,” as amended. 

(d) Social Security Act Amendments 
of 1939 means the Act approved August 
10, 1939 (53 Stat. 1360). 


(e) Federal Unemployment Tax Act 
means subchapter C of chapter 9 of the 
Internal Revenue Code, as amended. 

(I) Act means the Federal Unemploy¬ 
ment Tax Act, as defined in this section. 

(g) Federal Insurance Contributions 
Act means subchapter A of chapter 9 of 
the Internal Revenue Code, as amended. 

(h) Railroad Unemployment Insur¬ 
ance Act means the Act approved June 
25, 1938 (52 Stat. 1094), as amended. 

(i) Regulations 90 means “Regulations 
90 Relating to the Excise Tax on Em¬ 
ployers under Title IX of the Social 
Security Act,” approved February 17. 
1936 (Part 400, Title 26, Code of Federal 
Regulations], as amended, as made 
applicable to subchapter C of chapter 9 
and other provisions of the Internal Rev¬ 
enue Code by Treasury Decision 4885, 
approved February 11, 1939 [Part 465, 
Subpart B, of such Title 26, 1939 Sup.], 
together with any amendments to such 
regulations as so made applicable to the 
Internal Revenue Code. 

(j) Person includes an Individual, a 
corporation, a partnership, a trust or 
estate, a joint-stock company, an asso¬ 
ciation, or a syndicate, group, pool, joint 
venture or other unincorporated organi¬ 
zation or group, through or by means of 
which any business, financial operation, 
or venture is carried on. It includes a 
guardian, committee, trustee, executor, 
administrator, trustee in bankruptcy, 
receiver, assignee for the benefit of cred¬ 
itors, conservator, or any person acting 
in a fiduciary capacity. 

(k) Tax means the tax imposed by 
section 1600 of the Act. 

(l) Social Security Board means the 
board established pursuant to Title VII 
of the Social Security Act. 

(m) The cross references in these 
regulations to other portions of the reg¬ 
ulations, when the word “see” is used, 
are made only for convenience, and shall 
be given no legal effect.* 

Section 1607 (c) of the Act 
employment 

The term “employment" means any service 
performed prior to January 1, 1940, which 
was employment as defined in this section 
prior to such date • • • 

• * • • • 

(Sec. 1607 (c), I.R.C., as amended by aec. 
614. Social Security Act Amendments of 
1939.) 

Section 1607 (c) of the Federal Unemploy¬ 
ment Tax Act. as Enacted February 10. 

1939 

EMPLOYMENT 

The term “employment” means any service, 
of whatever nature, performed within the 
United States by an employee for his em¬ 
ployer. except— 

(1) Agricultural labor; 

(2) Domestic service in a private home; 

(3) Service performed as an officer or 
member of the crew of a vessel on the navi¬ 
gable waters of the United States; 

(4) Service performed by an individual In 
the employ of his son. daughter, or spouse, 
and service performed by a child under the 
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age of twenty-one In the employ of his 
father or mother; 

(5) Service performed In the employ of 
the United States Government or of an 
instrumentality of the United States; 

(6) Service performed in the employ of 
a State, a political subdivision thereof, or 
an instrumentality of one or more States 
or political subdivisions; 

(7) Service performed in the employ of 
a corporation, community chest, fund, or 
foundation, organized and operated exclu¬ 
sively for religious, charitable, scientific, 
literary, or educational purposes, or for the 
prevention of cruelty to children or animals, 
no part of the net earnings of which Inures 
to the benefit of any private shareholder 
or Individual. 

Section 13 (a) of the Railroad Unemploy¬ 
ment Insurance Act 

Effective July 1. 1939. section 907 (c) of 
the Social Security Act (codified as section 
1607 (c) of the Federal Unemployment Tax 
Act] is hereby amended by substituting a 
semicolon for the period at the end thereof, 
and by adding: “(8) service performed In 
the employ of an employer as defined in 
the Railroad Unemployment Insurance Act 
and service performed as an employee rep¬ 
resentative as defined in said Act." 

Section 902 (f) of the Socl\l Security Act 
Amendments of 1939 

No tax shall be collected • • • un¬ 
der • ♦ • the Federal Unemployment 

Tax Act. with respect to services rendered 
prior to January 1, 1940, which are described 
In subparagraphs (11) and (12) of sections 

• • • 1607 (c) of the Internal Revenue 

Code, as amended • • • 

Section 2 or the Act of August 11, 1939 
(53 Stat. 1420) 

No tax shall be collected • • • under 

• • • the Federal Unemployment Tax 

Act. with respect to services rendered prior 
to January 1. 1940. in the employ of the 
owner or tenant of land, in salvaging timber 
on such land or clearing such land of 
brush and other debris left by a hurri¬ 
cane • • • 

§ 403.202 Employment prior to Janu¬ 
ary 1, 1940 . Under the provisions of sec¬ 
tion 1607 (c) of the Federal Unemploy¬ 
ment Tax Act, as amended, effective Jan¬ 
uary 1, 1940, by section 614 of the Social 
Security Act Amendments of 1939, serv¬ 
ices performed prior to January 1, 1940, 
constitute employment if they were em¬ 
ployment as defined in section 1607 (c) 
prior to such date. Thus, services per¬ 
formed prior to January 1, 1940, within 
the United States by an employee for the 
person employing him, constitute em¬ 
ployment within the meaning of the Fed¬ 
eral Unemployment Tax Act in force on 
and after such date, unless the services 
are excepted by section 1607 (c) of the 
Federal Unemployment Tax Act in force 
prior to such date. The services so ex¬ 
cepted are the services excepted by the 
section (as originally enacted February 
10, 1939), as modified by section 13 (a) 
of the Railroad Unemployment Insurance 
Act. Such section 13 (a) excepted from 
employment, effective July 1, 1939, serv¬ 
ices performed in the employ of an em¬ 
ployer as defined in the Railroad Unem¬ 
ployment Insurance Act and services per¬ 
formed as an employee representative as 
defined in such Act. 

The collection of tax under the Fed¬ 
eral Unemployment Tax Act with respect 
to certain services performed prior to 


January 1, 1940, is prohibited.although 
such services are not excepted by sec¬ 
tion 1607 (c) of the Federal Unemploy¬ 
ment Tax Act in force prior to such date. 
Section 902 (f) of the Social Security Act 
Amendments of 1939 provides that no 
tax shall be collected under the Act with 
respect to services rendered prior to Jan¬ 
uary 1, 1940, which are described in 
paragraph (11), relating to services in 
the employ of foreign governments, and 
in paragraph (12), relating to services 
in the employ of certain instrumentali¬ 
ties of foreign governments, of section 
1607 (c) of the Federal Unemployment 
Tax Act in force on and after January 
1, 1940; and section 2 of the Act of 
August 11, 1939 (53 Stat. 1420), provides 
that no tax shall be collected under the 
Federal Unemployment Tax Act with re¬ 
spect to services rendered prior to Jan¬ 
uary 1, 1940, in the employ of the owner 
or tenant of land, in salvaging timber on 
such land, or clearing such land of brush 
and other debris, left by a hurricane. 
Notwithstanding the provisions of 
§ 403.201 (a), the term “employment,” as 
used in these regulations, shall not be 
deemed to include services with respect 
to which the collection of tax is pro¬ 
hibited by such section 902 (f) or such 
section 2. 

The tax to which these regulations re¬ 
late applies with respect to remuneration 
paid by an employer on or after January 
1, 1940, for services performed during 
the calendar year 1939, to the extent that 
the remuneration and services constitute 
wages and employment. (See §§ 403.227 
and 403.228, relating to wages.) 

Whether services performed prior to 
January 1, 1940, constitute employment 
within the meaning of these regulations 
shall be determined in accordance with 
the applicable provisions of Regulations 
90.* 

Section 1607 (c) of the Act 

EMPLOYMENT 

The term "employment" means • • • 

any service, of whatever nature, performed 
after December 31, 1939, within the United 
States by an employee for the person employ¬ 
ing him. irrespective of the citizenship or 
residence of either, except— 

***** 

(Sec. 1607 (c), I. R. C., as amended by 9ec. 
614, Social Security Act Amendments of 1939.) 

§ 403.203 Employment alter December 
31, 1939 . Whether services performed 
on or after January 1, 1940, constitute 
employment is determined under section 
1607 (c) of the Act, that is, section 1607 
(c), as amended, effective January 1, 
1940, by section 614 of the Social Security 
Act Amendments of 1939. This section 
of these regulations, and §§ 403.204 and 
403.205 (relating to who are employees 
and employers), § 403.206 (relating to 
excepted services in general), § 403.207 
(relating to included and excluded serv¬ 
ices) , and § 403.208 to 403.226, inclusive 
(relating to the several classes of excepted 
services), apply with respect only to serv¬ 
ices), and §§ 403.208 to 403.226. inclusive 
1940. (For provisions relating to the 


circumstances under which services 
which do not constitute employment are 
nevertheless deemed to be employment, 
and relating to the circumstances under 
which services which constitute employ¬ 
ment are nevertheless deemed not to be 
employment, see § 403.207. For provisions 
relating to services performed prior to 
January 1, 1940, see § 403.202.) 

Services performed on or after Jan¬ 
uary 1, 1940, within the United States, 
that is. within any of the several States, 
the District of Columbia, or the Territory 
of Alaska or Hawaii, by an employee for 
the person employing him, unless specifi¬ 
cally excepted by section 1607 (c) of the 
Act, constitutes employment within the 
meaning of the Act. Services performed 
outside the United States, that is, out¬ 
side the several States, the District of 
Columbia, and the Territories of Alaska 
and Hawaii, do not constitute employ¬ 
ment. 

With respect to services performed 
within the United States, the place where 
the contract of service is entered into 
and the citizenship or residence of the 
employee or of the person employing him 
are immaterial Thus, the employee and 
the person employing him may be citi¬ 
zens and residents of a foreign country 
and the contract of service may be en¬ 
tered into in a foreign country, and yet, 
if the employee under such contract 
actually performs services within the 
United States, there may be to that ex¬ 
tent employment within the meaning of 
the Act.* 

§ 403.204 Who are employees . Every 
individual is an employee if the relation¬ 
ship between him and the person for 
whofh he performs services is the legal 
relationship of employer and employee. 
(The word “employer” as used in this 
section only, not withstanding the provi¬ 
sions of §403.201 (a), includes a person 
who employs one or more employees.) 

Generally such relationship exists when 
the person for whom services are per¬ 
formed has the right to control and direct 
the individual who performs the services, 
not only as to the result to be accom¬ 
plished by the work but also as to the 
details and means by which that result is 
accomplished. That is, an employee is 
subject to the will and control of the em¬ 
ployer not only as to what shall be done 
but how it shall be done. In this con¬ 
nection, it is not necessary that the em¬ 
ployer actually direct or control the man¬ 
ner in which the services are performed; 
it is sufficient if he has the right to do so. 
The right to discharge is also an im¬ 
portant factor indicating that the person 
possessing that right is an employer. 
Other factors characteristic of an em¬ 
ployer, but not necessarily present in 
every case, are the furnishing of tools and 
the furnishing of a place to work, to the 
individual who performs the services. In 
general, if an individual is subject to the 
control or direction of another merely as 
to the result to be accomplished by the 
work and not as to the means and meth¬ 
ods for accomplishing the result, he is an 
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independent contractor. An individual 
performing services as an independent 
contractor is not as to such services an 
employee. 

Generally, physicians, lawyers, dentists, 
veterinarians, contractors, subcontractors, 
public stenographers, auctioneers, and 
others who follow an independent trade, 
business, or profession, in which they 
offer their services to the puhlic, are inde¬ 
pendent contractors and not employees. 

Whether the relationship of employer 
and employee exists will in doubtful cases 
be determined upon an examination of 
the particular facts of each case. 

If the relationship of employer and 
employee exists, the designation or de¬ 
scription of the relationship by the 
parties as anything other than that of 
employer and employee is immaterial. 
Thus, if such relationship exists, it is of 
no consequence that the employee is 
designated as a partner, coadventurer, 
agent, or independent contractor. 

The measurement, method, or desig¬ 
nation of compensation is also imma¬ 
terial, if the relationship of employer 
and employee in fact exists. 

No distinction is made between classes 
or grades of employees. Thus, superin¬ 
tendents, managers, and other superior 
employees are employees. An officer of 
a corporation is an employee of the cor¬ 
poration but a director as such is not. 
A director may be an employee of the 
corporation, however, if he performs 
services for the corporation other than 
those required by attendance at and 
participation in meetings of the board 
of directors. 

Although an individual may be an em¬ 
ployee under this section, his services 
may be of such a nature, or performed 
under such circumstances, as not to con¬ 
stitute employment within the meaning 
of the Act (see § 403.203).* 

Section 1607 (a) of the Act 
employer 

The term "employer” does not include any 
person unless on each of some twenty days 
during the taxable year, each day being in a 
different calendar week, the total number of 
individuals who were employed by him in 
employment for some portion of the day 
(whether or not at the same moment of 
time) was eight or more. (Sec. 1607 (a), 
LR.C., as amended by sec. 614, Social Security 
Act Amendments of 1939.) 

§ 403.205 Who are employers. Every 
person who employs eight or more em¬ 
ployees in employment within the mean¬ 
ing of section 1607 (c) and (d) of the 
Act on a total of 20 or more calendar 
days during a calendar year, each such 
day being in a different calendar week, 
is with respect to such year an employer 
subject to the tax. 

The several weeks in each of which 
occurs a day on which eight or more 
employees are employed need not be con¬ 
secutive weeks. It is not necessary that 
the employees so employed be the same 
individuals; they may be different indi¬ 
viduals on each day. Neither is it neces¬ 
sary that the eight or more employees be 
employed at the same moment of time 


or for any particular length of time or 
on any particular basis of compensation. 
It is sufficient if the total number of em¬ 
ployees employed during the 24 hours 
of a calendar day is eight or more. 

In determining whether a person em¬ 
ploys a sufficient number of employees 
to be an employer subject to the tax, each 
employee is counted with respect to 
services which constitute employment as 
defined in section 1607 (c) of the Act 
(see § 403.203 of these regulations). No 
employee is counted, however, with re¬ 
spect to services which do not constitute 
employment as so defined. 

The provisions of the preceding para¬ 
graph are subject to the provisions of 
section 1607 (d) of the Act, relating to 
services which do not constitute employ¬ 
ment but which are deemed to be em¬ 
ployment. and relating to services which 
constitute employment but which are 
deemed not to be employment (see 
§ 403.207 of these regulations). For 
example, if the services of an employee 
during a pay period are deemed to be 
employment under section 1607 (d) of 
the Act. even though a portion thereof 
does not constitute employment under 
section 1607 (c). the employee is counted 
with respect to all services during the 
pay period. On the other hand, if the 
services of an employee during a pay 
period are deemed not to be employment, 
even though a portion thereof constitutes 
employment, the employee is not counted 
with respect to any services during the 
pay period.* 

Section 1607 (c) of the Act 

EMPLOYMENT 

The term '‘employment" means • • • 

any service, of whatever nature, performed 
after December 31, 1939. within the United 
States by an employee for the person em¬ 
ploying him • • • except— 

♦ • • • • 

(Sec. 1607 (c). IJR.C.. as amended by sec. 
614, Social Security Act Amendments of 
1939.) 

§ 403.206 Excepted services in general. 
Services performed on or after January 
1, 1940, by an employee for the person 
employing him do not constitute employ¬ 
ment for purposes of the tax if they are 
specifically excepted by any of the num¬ 
bered paragraphs of section 1607 (c) of 
the Act, that is, section 1607 (c). as 
amended, effective January 1. 1940, by 
section 614 of the Social Security Act 
Amendments of 1939. 

The exception attaches to the services 
performed by the employee and not to 
the employee as an individual; that is. 
the exception applies only to the services 
rendered by the employee in an excepted 
class. 

Example. A is an individual who is 
employed part time by B to perform serv¬ 
ices which constitute "agricultural labor" 
(see § 403.208). A is also employed by C 
part time to perform services as a grocery 
clerk in a store owned by him. While 
A’s services which constitute "agricul¬ 
tural labor" are excepted, the exception 
does not embrace the services performed 


by A as a grocery clerk in the employ of C 
and the latter services are not excepted 
from employment. 

This section, and the sections which 
follow it relating to included and ex¬ 
cluded services and the several classes of 
excepted services, apply with respect only 
to services performed on or after Janu¬ 
ary 1. 1940 (see § 403.203). (For pro¬ 
visions relating to the circumstances un¬ 
der which services which are excepted 
are nevertheless deemed to be employ¬ 
ment. and relating to the circumstances 
under which services which are not ex¬ 
cepted are nevertheless deemed not to be 
employment, see § 403.207. For pro¬ 
visions relating to services performed 
prior to January 1, 1940, see § 403.202.) * 
Section 1607 (d) of the Act 

INCLUDED AND EXCLUDED SERVICE 

If the services performed during one-half 
or more or any pay period by an employee for 
the person employing him constitute em¬ 
ployment. all the services of such employee 
for such period shall be deemed to be em¬ 
ployment; but if the services performed dur¬ 
ing more than one-half of any such pay 
period by an employee for the person em¬ 
ploying him do not constitute employment, 
then none of the services of such employee 
for such period shaU be deemed to be em¬ 
ployment. As used in this subsection the 
term "pay period" means a period (of not 
more than thirty-one consecutive days) for 
which a payment of remuneration is ordi¬ 
narily made to the employee by the person 
employing him. This subsection shall not 
be applicable with respect to services per¬ 
formed In a pay period by an employee for 
the person employing him. where any of 
such service is excepted by paragraph (9) of 
subsection (c). (Sec. 1607 (d). I. R. C., as 
amended by sec. 614. Social Security Act 
Amendments of 1939.) 

§ 403.207 Included aiid excluded serv¬ 
ices. If a portion of the services per¬ 
formed by an employee for the person 
employing him during a pay period con¬ 
stitutes employment, and the remainder 
does not constitute employment, all the 
services of the employee during the pe¬ 
riod shall for purposes of the tax be 
treated alike, that is, either all as in¬ 
cluded or all as excluded. The time 
during which the employee performs 
services which under section 1607 (c) 
of the Act constitute employment, and 
the time during which he performs 
services which under such section do 
not constitute employment, within the 
pay period, determine whether all the 
services during the pay period shall be 
deemed to be included or excluded. 

If one-half or. more of the employee’s 
time in the employ of a particular person 
in a pay period is spent in performing 
services which constitute employment, 
then all the services of that employee 
for that person in that pay period shall 
be deemed to be employment. 

If less than one-half of the employee’s 
time in the employ of a particular person 
in a pay period is spent in performing 
services which constitute employment, 
then none of the services of that em¬ 
ployee for that person in that pay period 
ghflii be deemed to be employment. 

Example 1. Employee A is employed 
by B who operates a farm and a store. 
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A’s services on the farm are such that 
they are excepted as agricultural labor 
and do not constitute employment, and 
his services in the store constitute em¬ 
ployment. He is paid at the end of each 
month. During a particular month A 
works 120 hours on the farm and 80 
hours in the store. None of A’s services 
during the month are deemed to be em¬ 
ployment, since less than one-half of 
his services during the month constitutes 
employment. 

During another month A works 75 
hours on the farm and 120 hours in the 
store. All of A’s services during the 
month are deemed to be employment, 
since one-half or more of his services 
during the month constitutes employ¬ 
ment. 

Example 2. Employee C is employed 
as a maid by D, a medical doctor, whose 
home and office are located in the same 
building. C’s services in the home are 
excepted as domestic service and do not 
constitute employment, and her services 
in the office constitute employment. She 
is paid each week. During a particular 
week C works 20 hours in the home and 
20 hours in the office. All of C’s services 
during that week are deemed to be em¬ 
ployment, since one-half or more of her 
services during the week constitutes em¬ 
ployment. 

During another week C works 22 hours 
in the home and 15 hours in the office. 
None of C’s services during that week 
are deemed to be employment, since less 
than one-half of her services during the 
week constitutes employment. 

For purposes of this section, a “pay 
period’’ is the period (of not more than 
31 consecutive calendar days) for which 
a payment of remuneration is ordinarily 
made to the employee by the person 
employing him. Thus, if the periods for 
which payments of remuneration are 
made to the employee by such person 
are of uniform duration, each such 
period constitutes a “pay period.” If, 
however, the periods occasionally vary 
in duration, the “pay period” is the 
period for which a payment of re¬ 
muneration is ordinarily made to the 
employee by such person, even though 
that period does not coincide with the 
actual period for which a particular pay¬ 
ment of remuneration is made. For ex¬ 
ample. if a person ordinarily pays a 
particular employee for each calendar 
week at the end of the week, but the 
employee receives a payment in the mid¬ 
dle of the week for the portion of the 
week already elapsed and receives the 
remainder at the end of the week, the 
“pay period” is still the calendar week; 
or, if, instead, that employee is sent on 
a trip by such person and receives at 
the end of the third week a single re¬ 
muneration payment for three weeks’ 
services, the “pay period” is still the 
calendar week. 

If there is only one period (and such 
period does not exceed 31 consecutive 
calendar days) for which a payment of 
remuneration is made to the employee 


by the person employing him, such pe¬ 
riod is deemed to be a “pay period” for 
purposes of this section. 

The rules set forth in this section do 
not apply (1) with respect to any serv¬ 
ices performed by the employee for the 
person employing him if the periods for 
which such person makes payments of 
remuneration to the employee vary to 
the extent that there is no period “for 
which a payment of remuneration is 
ordinarily made to the employee,” or 
(2) with respect to any services per¬ 
formed by the employee for the per¬ 
son employing him if the period for 
which a payment of remuneration is 
ordinarily made to the employee by such 
person exceeds 31 consecutive calendar 
days, or (3) with respect to any service 
performed by the employee for the per¬ 
son employing him during a pay period 
if any of such service is excepted by sec¬ 
tion 1607 (c) (9) of the Act (see § 403.216 
of these regulations). 

If during any period for which a per¬ 
son makes a payment of remuneration 
to an employee only a portion of the 
employee’s services constitutes employ¬ 
ment, but the rules prescribed herein are 
not aplicable, the tax attaches with re¬ 
spect to such services as constitute em¬ 
ployment as defined in section 1607 (c) 
of the Act (provided such person is an 
employer as defined in section 1607 (a) 
of the Act and § 403.205 of these 
regulations).* 

Section 1607 (c) (1) op the Act 

The term ‘•employment’' means • • • 

any service, of whatever nature, performed 
after December 31, 1939, within the United 
States by an employee for the person employ¬ 
ing him * * ♦ except— 

(1) Agricultural labor (as dellned in sub¬ 
section (1)); (Sec. 1607 (c) (1), IJR.C, as 
amended by sec. 614, Social Security Act 
Amendments of 1939.) 

Section 1607 (1) op the Act 
AGRICULTURAL LABOR 

The term "agricultural labor” includes all 
service performed— 

(1) On a farm, in the employ of any per¬ 
son, in connection with cultivating the soil, 
or in connection with raising or harvesting 
any agricultural or horticultural commodity, 
including the raising, shearing, feeding, car¬ 
ing for, training, and management of live¬ 
stock, bees, poultry, and fur-bearing animals 
and wildlife. 

(2) In the employ of the owner or tenant 
or other operator of a farm in connection 
with the operation, management, conserva¬ 
tion, improvement, or maintenance of such 
farm and its tools and equipment, or in 
salvaging timber or clearing land of brush 
and other debris left by a hurricane, if the 
major part of such service is performed on a 
farm. 

(3) In connection with the production or 
harvesting of maple sirup or maple sugar or 
any commodity defined as an agricultural 
commodity in section 15 (g) of the Agricul¬ 
tural Marketing Act, as amended, or in 
connection with the raising or harvesting 
of mushrooms, or in connection with the 
hatching of poultry, or in connection with 
the ginning of cotton, or in connection with 
the operation or maintenance of ditches, 
canals, reservoirs, or waterways used exclu¬ 
sively for supplying and storing water for 
fanning purposes. 

(4) In handling, planting, drying, pack¬ 
ing, packaging, processing, freezing, grading, 


storing, or delivering to storage or to market 
or to a carrier for transportation to market, 
any agricultural or horticultural commodity; 
but only il such service is performed as an 
incident to ordinary farming operations or, 
in the case of fruits and vegetables, as an 
incident to the preparation of such fruits 
or vegetables for market. The prpvisiom 
of this paragraph shall not be deemed to be 
applicable with respect to service performed 
in connection with commercial canning or 
commercial freezing or in connection with 
any agricultural or horticultural commodity 
after its delivery to a terminal market for 
distribution for consumption. 

As used in this subsection, the term 
"farm" includes stock, dairy, poultry, fruit 
fur-bearing animal, and truck farms, plan¬ 
tations, ranches, nurseries, ranges, green¬ 
houses or other similar structures used pri¬ 
marily for the raising of agricultural or 
horticultural commodities, and orchards. 
(Sec. 1607 (1), I.R.C., as added by sec. 614, 
Social Security Act Amendments of 1939.) 

Section 15 (g) op the Agricultural Mar- 
keting Act, as Amended 

As used in this Act, the term "agricultural 
commodity" includes • ♦ • crude gum 

(oleoresin) from a living tree, and the fol¬ 
lowing products as processed by the original 
producer of the crude gum (oleoresin) from 
which derived: Gum spirits of turpentine 
and gum rosin, as defined in the Naval Stores 
Act, Approved March 3, 1923. (Sec. 15 (g), 
Act of June 15, 1929, 46 Stat. 18. as added 
by sec. 3. Act of Mar. 4, 1931, 46 Stat. 1550. 
12 U.S.C. 1141 J (g).) 

Section 2 (c) and (h) op the Naval Stores 
Act 

• • • • • 

(c) "Gum spirits of turpentine" means 
spirits of turpentine made from gum (oleo¬ 
resin) from a living tree. 

(h) "Gum rosin" means rosin remaining 
after the distillation of gum spirits of tur¬ 
pentine. (Sec. 2 (c), (h). Act of Mar. 3. 
1923. 42 Stat. 1435. 7 U.S.C. 92 (c). (h.)) 

§ 403.208 Agricultural labor —(a) In 
general. Services performed by an em¬ 
ployee for the person employing him 
which constitute “agricultural labor” as 
defined in section 1607 (1) of the Act are 
excepted. The term as so defined in-^ 
eludes services of the character described 
in paragraphs (b), (c), (d), and (e) of 
this section. 

In general, however, the term does not 
include services performed in connection 
with forestry, lumbering, or landscaping. 

(b) Services described in section 1607 

( l ) (1) of the Act. Services performed 
on a farm by an employee of any person 
in connection with any of the following 
activities are excepted as agricultural 
labor: 

(1) The cultivation of the soil; 

(2) The raising, shearing, feeding, car¬ 
ing for, training, or management of live¬ 
stock, bees, poultry, fur-bearing animals, 
or wildlife; or 

(3) The raising or harvesting of any 
other agricultural or horticultural com¬ 
modity. 

The term “farm” as used in this and 
succeeding paragraphs of this section in¬ 
cludes stock, dairy, poultry, fruit, fur¬ 
bearing animal, and truck farms, planta¬ 
tions, ranches, nurseries, ranges, or¬ 
chards, »r> h such greenhouses and other 
similar structures as are used primarily 
for the raising of agricultural or horti¬ 
cultural commodities. Greenhouses and 
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other similar structures used primarily 
for other purposes (for example, display, 
storage, and fabrication of wreaths, cor¬ 
sages. and bouquets), do not constitute 
“farms.” 

(c) Services described in section 1607 
(/) (2) of the Act . The following serv¬ 
ices performed by an employee in the 
employ of the owner or tenant or other 
operator of one or more farms are ex¬ 
cepted as agricultural labor, provided the 
major part of such services is performed 
on a farm: 

(1) Services performed in connection 
with the operation, management, conser¬ 
vation. improvement, or maintenance of 
any of such farms or its tools or equip¬ 
ment; or 

(2) Services performed in salvaging 
timber, or clearing land of brush and 
other debris, left by a hurricane. 

The services described in (1) above 
may include, for example, services per¬ 
formed by carpenters, painters, mechan¬ 
ics, farm supervisors, irrigation engineers, 
bookkeepers, and other skilled or semi¬ 
skilled workers, which contribute in any 
way to the conduct of the farm or farms, 
as such, operated by the person employ¬ 
ing them, as distinguished from any 
other enterprise in which such person 
may be engaged. 

Since the services described in this 
paragraph must be performed in the em¬ 
ploy of the owner or tenant or other op¬ 
erator of the farm, the exception does 
not extend to services performed by em¬ 
ployees of a commercial painting concern, 
for example, which contracts with a 
farmer to renovate his farm properties. 

(d) Services described in section 1607 
(Z) (3) of the Act. Services performed 
by an employee in the employ of any 
person in connection with any of the fol¬ 
lowing operations are excepted as agri¬ 
cultural labor without regard to the place 
where such services are performed: 

(1) The ginning of cotton; 

(2) The hatching of poultry; 

(3) The raising or harvesting of mush¬ 
rooms; 

(4) The operation or maintenance of 
ditches, canals, reservoirs, or waterways 
used exclusively for supplying or storing 
water for farming purposes; 

(5) The production or harvesting of 
maple sap or the processing of maple 
sap into maple sirup or maple sugar (but 
not the subsequent blending or other 
processing of such sirup or sugar with 
other products); or 

(6) The production or harvesting of 
crude gum (oleoresin) from a living tree 
or the processing of such crude gum into 
gum spirits of turpentine and gum rosin, 
provided such processing is carried on by 
the original producer of such crude gum. 

(e) Services described in section 1607 
(Z) ( 4 ) of the Act. (1) Services per¬ 
formed by an employee in the employ 
of a farmer or a farmers' cooperative 
organization or group in the handling, 
planting, drying, packing, packaging, 


processing, freezing, grading, storing, or 
delivering to storage or to market or to a 
carrier for transportation to market, of 
any agricultural or horticultural com¬ 
modity. other than fruits and vegetables 
(see subparagraph (2). below). produced 
by such farmer or farmer-members of 
such organization or group of farmers 
are excepted, provided such services are 
performed as an incident to ordinary 
farming operations. 

Generally services are performed “as 
an incident to ordinary fanning opera¬ 
tions” within the meaning of this para¬ 
graph if they are services of the char¬ 
acter ordinarily performed by the em¬ 
ployees of a farmer or of a farmers' coop¬ 
erative organization or group as a pre¬ 
requisite to the marketing, in its un¬ 
manufactured state, of any agricultural 
or horticultural commodity produced by 
such farmer or by the members of such 
farmers' organization or group. Services 
performed by employees of such farmer 
or farmers' organization or group in the 
handling, planting, drying, packing, 
packaging, processing, freezing, grading, 
storing, or delivering to storage or to 
market or to a carrier for transportation 
to market, of commodities produced by 
persons other than such farmer or mem¬ 
bers of such farmers' organization or 
group are not performed “as an incident 
to ordinary farming operations.” 

(2) Services performed bran employee 
in the employ of any person in the han¬ 
dling, planting, drying, packing, pack¬ 
aging, processing, freezing, grading, stor¬ 
ing, or delivering to storage or to market 
or to a carrier for transportation to mar¬ 
ket, of fruits and vegetables, whether or 
not of a perishable nature, are excepted 
as agricultural labor, provided such serv¬ 
ices are performed as an incident to the 
preparation of such fruits and vegetables 
for market. For example, if services in 
the sorting, grading, or storing of fruits, 
or in the cleaning of beans, are per¬ 
formed as an incident to their prepara¬ 
tion for market, such services may be 
excepted whether performed in the em¬ 
ploy of a farmer, a farmers' cooperative, 
or a commercial handler of such com¬ 
modities. 

(3) Hie services described in subpara¬ 
graphs (1) and (2), above, do not include 
services performed in connection with 
commercial canning or commercial freez¬ 
ing or in connection with any commodity 
after its delivery to a terminal market 
for distribution for consumption. More¬ 
over, since the excepted services described 
in such subparagraphs must be rendered 
in the actual handling, planting, drying, 
packing, packaging, processing, freezing, 
grading, storing, or delivering to storage 
or to market or to a carrier for transpor¬ 
tation to market, of the commodity, such 
services do not, for example, include serv¬ 
ices performed as stenographers, book¬ 
keepers, clerks, and other office em¬ 
ployees, even though such services may be 
in connection with such activities. How¬ 
ever, to the extent that the services of 
such individuals are performed in the 


employ of the owner or tenant or other 
operator of a farm and are rendered in 
major part on a farm, they may be within 
the provisions of paragraph (c) of this 
section.* 

Section 1607 (c) of the Act 

The term "employment” means • • • 

any service, of whatever nature, performed 
after December 31. 1939. within the United 
States by an employee for the person employ¬ 
ing him • • • except— 

(2) Domestic service in a private home, 
local college club, or local chapter of a col¬ 
lege fraternity or sorority; (Sec. 1607 (c) (2). 
IJt.C., as amended by sec. 614. Social Security 
Act Amendments of 1939.) 

§ 403.209 Domestic service. Services 
of a household nature performed by an 
employee in or about the private home of 
the person by whom he is employed, or 
performed in or about the club rooms or 
house of a local college club or local chap¬ 
ter of a college fraternity or sorority by 
which he is employed, are included within 
the above exception. 

A private home is the fixed place of 
abode of an individual or family. 

A local college club or local chapter of 
a college fraternity or sorority does not 
include an alumni club or chapter. 

If the home is utilized primarily for the 
purpose of supplying board or lodging to 
the public as a business enterprise, it 
ceases to be a private home and the 
services performed therein are not ex¬ 
cepted. Likewise, if the club rooms or 
house of a local college club or local 
chapter of a college fraternity or sorority 
is used primarily for such purpose, the 
services performed therein are not within 
the exception. 

In general, services of a household na¬ 
ture in or about a private home include 
services rendered by cooks, maids, butlers, 
valets, laundresses, furoacemen, gar¬ 
deners, footmen, groms, and chauffeurs 
of automobiles for family use. In general, 
services of a household nature in or about 
the club rooms or house of a local college 
club or local chapter of a college fra¬ 
ternity or sorority include services ren¬ 
dered by cooks, maids, butlers, laun¬ 
dresses. fumacemen, waiters, and house¬ 
mothers. 

The services above enumerated are not 
within the exception if performed in or 
about rooming or lodging houses, board¬ 
ing houses, clubs (except local college 
clubs), hotels, or commercial offices or 
establishments. 

Services performed as a private secre¬ 
tary, even though performed in the em¬ 
ployer's home, are not within the excep¬ 
tion.* 

Section 1607 (c) (3) of the Act 

The term "employment” means • • • 

any service, of whatever nature, performed 
after December 31. 1939. within the United 
States by an employee for the person employ¬ 
ing him • • * except— 

(3) Casual labor not in the course of the 
employer's trade or business; (Sec. 1607 (c) 
(3). I.R.C., as amended by sec. 614, Social 
Security Act Amendments of 1939.) 

§ 403.210 Casual labor not in the 
course of employer's trade or business. 
The term “casual labor” includes labor 
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which is occasional, incidental, or 
irregular. 

The expression “not in the course of 
the employer's trade or business” in¬ 
cludes labor that does not promote or 
advance the trade or business of the 
employer. 

Thus, labor which is occasional, inci¬ 
dental, or irregular, and does not pro¬ 
mote or advance the employer’s trade or 
business is excepted. 

Example 1. A’s business is that of 
operating a sawmill. He employs B, a 
carpenter, at an hourly wage to repair 
his home. B works irregularly and 
spends the greater part of two days in 
completing the work. Since B’s labor is 
casual and is not in the course of A’s 
trade or business, such services are 
excepted. 

Casual labor, that is, labor which is 
occasional, incidental, or irregular, but 
which is in the course of the employer’s 
trade or business, does not come within 
the above exception. 

Example 2. C’s business is that of 
operating a sawmill. He employs D for 
two hours, at an hourly wage, to remove 
sawdust from his mill. D’s labor is 
casual since it is occasional, incidental, 
or irregular, but it is in the course of C’s 
trade or business and is not excepted. 

Example 3. E is engaged in the busi¬ 
ness of operating a department store. He 
employs additional clerks for short pe¬ 
riods. While the services of the clerks 
may be casual, they are in the course of 
the employer’s trade or business and, 
therefore, not excepted. 

Casual labor performed for a corpora¬ 
tion does not come within this excep¬ 
tion.* 

Section 1607 (c) (4) of the Act 

The term “employment” means • • • 

any service, of whatever nature, performed 
after December 31, 1939, within the United 
States by an employee for the person em¬ 
ploying him • • • except— 

(4) Service performed as an officer or mem¬ 
ber of the crew of a vessel on the navigable 
waters of the United States: (Sec. 1607 (c) 
(4), I.R.C., as amended by sec. 614, Social 
Security Act Amendments of 1939.) 

§ 403.211 Officers and members of 
crews. The expression “navigable waters 
of the United States” means such waters 
as are navigable in fact and which by 
themselves or their connection with 
other waters form a continuous channel 
for commerce with foreign countries or 
among the States. 

The word “vessel” includes every de¬ 
scription of watercraft, or other con¬ 
trivance, used as a means of transporta¬ 
tion on water. It does not include any 
type of aircraft. 

The expression “officer or member of 
tlie crew” includes the master or officer 
in charge of the vessel, however desig¬ 
nated, and every individual, subject to 
his authority, serving on board and con¬ 
tributing in any way to the operation and 
welfare of the vessel. The exception ex¬ 
tends, for example, to services rendered 
by the master, mates, pilots, pursers, 
surgeons, stewards, engineers, firemen, 


cooks, clerks, carpenters, deck hands, 
porters, and chambermaids, and by seal 
hunters and fishermen on sealing and 
fishing vessels.* 

Section 1607 (c) (5) of the Act 

The term "employment” means • • • 

any service, of whatever nature performed 
after December 31. 1939, within the United 
States by an employee for the person employ¬ 
ing him • • • except— 

(5) Service performed by an individual in 

the employ of his son, daughter, or spouse, 
and service performed by a child under the 
age of twenty-one in the employ of his father 
or mother; (Sec. 1607 (c) (6), IU.C., as 

amended by sec. 614, Social Security Act 
Amendments of 1939.) 

§ 403.212 Family employment . Cer¬ 
tain services are excepted because of the 
existence of a family relationship between 
the employee and the individual employ¬ 
ing him. The exceptions are as follows: 

(a) Services performed by an indi¬ 
vidual in the employ of his or her spouse; 

(b) Services performed by a father or 
mother in the employ of his or her son 
or daughter; and 

(c) Services performed by a son or 
daughter under the age of 21 in the 
employ of his or her father or mother. 

Under (a) and (b), above, the excep¬ 
tion is conditioned solely upon the family 
relationship between the employee and 
the individual employing him. Under 
(c), in addition to the family relation¬ 
ship, there is a further requirement that 
the son or daughter shall be under the 
age of 21, and the exception continues 
only during the time that such son or 
daughter is under the age of 21. 

Services performed in the employ of 
a person other than an individual (such 
as a corporation or a partnership) are 
not within the exception.* 

Section 1607 (c) (6) of the Act 

The term “employment” means • • • 

any service, of whatever nature, performed 
after December 31, 1939, within the United 
States by an employee for the person 
employing him • • • except— 

(6) Service performed in the employ of the 
United States Government or of an instru¬ 
mentality of the United States which is (A) 
wholly owned by the United States, or (B) 
exempt from the tax imposed by section 1600 
by virtue of any other provision of law; (Sec. 
1607 (c) (6), I.R.C., as amended by sec. 614, 
Social Security Act Amendments of 1939.) 

§ 403.213 United States and instru- 
mentalities thereof . Services performed 
in the employ of the United States Gov¬ 
ernment are excepted. Services per¬ 
formed in the employ of an instrumen¬ 
tality of the United States are also ex¬ 
cepted if the instrumentality is either 
wholly owned by the United States, or 
exempt from the tax imposed by section 
1600 of the Act by virtue of any other 
provision of law. 

Services performed in the employ of 
an instrumentality of the United States 
which is neither wholly owned by the 
United States nor exempt from the tax 
imposed by section 1600 of the Act by 
virtue of any other provision of law are 
not within the exception. 


Services performed in the employ of a 
national bank or a State member bank 
of the Federal Reserve System, for ex¬ 
ample, are not within the exception.* 

Section 1607 (c) (7) of the Act 

The term “employment” means • • • 

any service, of whatever nature, performed 
after December 31. 1939, within the United 
8tates by an employee for the person em¬ 
ploying him • • • except— 

(7) Service performed in the employ of a 
State, or any political subdivision thereof, 
or any instrumentality of any one or more 
of the foregoing which is wholly owned by 
one or more States or political subdivisions; 
and any service performed In the employ 
of any Instrumentality of one or more States 
or political subdivisions to the extent that 
the instrumentality Is, with respect to such 
service, immune under the Constitution of 
the United States from the tax imposed by 
section 1600; (Sec. 1607 (c) (7). I. R. C., as 
amended by sec. 614, Social Security Act 
Amendments of 1939.) 

§ 403.214 States and their, political sub¬ 
divisions and instrumentalities. Services 
performed in the employ of any State, 
or of any political subdivision thereof, 
are excepted. Services performed in the 
employ of an instrumentality of one or 
more States or political subdivisions 
thereof are excepted if the instrumen¬ 
tality is wholly owned by one or more of 
the foregoing. Services performed in the 
employ of an instrumentality of one or 
more of the several States or political 
subdivisions thereof which is not wholly 
owned by one or more of the foregoing 
are excepted only to the extent that the 
instrumentality is with respect to such 
services immune under the Constitution 
of the United States from the tax im¬ 
posed by section 1600 of the Act. 

The term “State” includes the District 
of Columbia and the Territories of 
Alaska and Hawaii.* 

Section 1607 (c) (8) of the Act 

The term “employment” means • • • 

any service, of whatever nature, performed 
after December 31, 1939, within the United 
States by an employee for the person .em¬ 
ploying him • * * except— 

(8) Service performed in the employ of a 
corporation, community chest, fund, or 
foundation, organized and operated exclu¬ 
sively for religious, charitable, scientific, 
literary, or educational purposes, or for the 
prevention of cruelty to children or animals, 
no part of the net earnings of which inures 
to the benefit of any private shareholder or 
individual, and no substantial part of the 
activities of which is carrying on propaganda, 
or otherwise attempting, to influence legisla¬ 
tion; (Sec. 1607 (c) (8). IR.C., as amended 
by sec. 614, Social Security Act Amendments 
of 1939.) 

§ 403.215 Religious, charitable , scien¬ 
tific, literary, and educational organiza¬ 
tions and community chests. Services 
performed by an employee in the employ 
of an organization of the class specified 
in section 1607 (c) (8) of the Act are 
excepted. 

For purposes of this exception the na¬ 
ture of the services performed is imma¬ 
terial; the statutory test is the character 
of the organization for which the services 
are performed. 

In all cases, in order to establish its 
status under the statutory classification, 
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the organization must meet the follow- 
ing three tests: 

(a) It must be organized and operated 
exclusively for one or more of the speci¬ 
fied purposes; 

(b) Its net income must not inure in 
whole or in part to the benefit of private 
shareholders or individuals; and 

(c) It must not by any substantial 
part of its activities attempt to influence 
legislation by propaganda or otherwise. 

Corporations or other institutions or¬ 
ganized and operated exclusively for 
charitable purposes comprise, in general, 
organizations for the relief of the poor. 
The fact that an organization estab¬ 
lished for the relief of indigent persons 
may receive voluntary contributions 
from the persons intended to be re¬ 
lieved will not necessarily affect its 
status under the law. 

An educational organization within 
the meaning of section 1607 (c) (8) of 
the Act is one designed primarily for the 
improvement or development of the 
capabilities of the individual, but. under 
exceptional circumstances, may include 
an association whose sole purpose is the 
instruction of the public, or an asso¬ 
ciation whose primary purpose is to give 
lectures on subjects useful to the indi¬ 
vidual and beneficial to the community, 
even though an association of either 
class has incidental amusement fea¬ 
tures. An organization formed, or 
availed of. to disseminate controversial 
or partisan propaganda is not an edu¬ 
cational organization. However, the 
publication of books or the giving of 
lectures advocating a cause of a con¬ 
troversial nature shall not of itself be 
sufficient to deny an organization the 
exemption, if carrying on propaganda, 
or otherwise attempting, to influence 
legislation form no substantial part of 
its activities, its principal purpose and 
substantially all of its activities being 
clearly of a nonpartisan, noncontro- 
versial, and educational nature. 

Since a corporation or other institu¬ 
tion to be within the prescribed class 
must be organized and operated exclu¬ 
sively for one or more of the specified 
purposes, an organization which has cer¬ 
tain religious purposes and which also 
manufactures and sells articles to the 
public for profit is not within the statu¬ 
tory class even though its property is 
held in common and its profits do not 
inure to the benefit of individual mem¬ 
bers of the organization. 

An organization otherwise within the 
statutory class does not lose its status as 
such by receiving income such as rent, 
dividends, and interest from invest¬ 
ments, provided such income is devoted 
exclusively to one or more of the speci¬ 
fied purposes. 

If an organization has established its 
status under section 1607 (c) (8) of the 
Act, it need not thereafter make a re¬ 
turn or any further showing with respect 
to its status under the Act unless it 


changes the character of its organization 
or operations or the purpose for which 
it was originally created. See, however, 
section 3312 <b) of the Internal Revenue 
Code relating to the statute of limita¬ 
tions in case no return is filed.* 

Section 1607 (c) <9) of the Act 

The term '‘employment” means • • • 

any service, of whatever nature, performed 
after December 31. 1939. within the United 
States by an employee for the person em¬ 
ploying him • * • except— 

(9) Service performed by an individual as 
an employee or employee representative as 
defined in section 1 of the Railroad Unem¬ 
ployment Insurance Act; (Sec. 1607 (c) (9), 
I.R.C.. as added by sec. 614, Social Security 
Act Amendments of 1939.) 

Section 1 of the Railroad Unemployment 
Insurance Act, as Amended 

For the purposes of this Act. except when 
used in amending the provisions of other 
Acts— 

(a) The term ''employer” means any car¬ 
rier (as defined in subsection (b) of this 
section), and any company which is directly 
or indirectly owned or controlled by one or 
more such carriers or under common con¬ 
trol therewith, and which operates any equip¬ 
ment or facility or performs any service (ex¬ 
cept trucking service, casual service, and the 
casual operation of equipment or facilities) in 
connection with the transportation of pas¬ 
sengers or property by railroad, or the receipt, 
delivery, elevation, transfer in transit, refrig¬ 
eration or icing, storage, or handling of 
property transported by railroad, and any re¬ 
ceiver, trustee, or other individual or body. 
Judicial or otherwise, when in the possession 
of the property or operating all or any part 
of the business of any such employer: Pro¬ 
vided, however. That the term "employer” 
shall not include any street, lnterurban. or 
suburban electric railway, unless such rail¬ 
way is operating as a part of a general steam- 
railroad system of transportation, but shall 
not exclude any part of the general steam- 
railroad system of transportation now or 
hereafter operated by any other motive power. 
The Interstate Commerce Commission is 
hereby authorized and directed upon request 
of the Board, or upon complaint of any party 
interested, to determine after hearing whether 
any line operated by electric power falls 
within the terms of this proviso. The term 
"employer” shall also Include railroad asso¬ 
ciations, traffic associations, tariff bureaus, 
demurrage bureaus, weighing and inspec¬ 
tion bureaus, collection agencies, and other 
associations, bureaus, agencies, or organiza¬ 
tions controlled and maintained wholly or 
principally by two or more employers as here¬ 
inbefore defined and engaged in the perform¬ 
ance of services in connection with or inci¬ 
dental to railroad transportation; and rail¬ 
way labor organizations, national in scope, 
which have been or may be organized in ac¬ 
cordance with the provisions of the Railway 
Labor Act. and their State and National legis¬ 
lative committees and their general com¬ 
mittees and their insurance departments and 
their local lodges and divisions, established 
pursuant to the constitution and bylaws of 
such organizations. 

(b) The term ‘‘carrier” means an express 
company, sleeping-car company, or carrier 
by railroad, subject to part I of the Interstate 
Commerce Act. 

(c) The term “company" includes cor¬ 
porations. associations, and Joint-stock com¬ 
panies. 

(d) The term “employee” (except when 
used In phrases establishing a different 
meaning) means any individual who is or 
has been (i) in the service of one or more 
employers for compensation, or (11) an em¬ 
ployee representative. The term "employee” 
shall include an employee of a local lodge or 
division defined as an employer In section 
1 (a) only if he was in the service of a car¬ 


rier on or after August 29. 1935. The term 
"employee" includes on officer of an em¬ 
ployer. 

(e) An individual is In the service of an 
employer whether his service Is rendered 
within or without the United States If he Is 
subject to the continuing authority of the 
employer to supervise and direct the manner 
of rendition of his service, which service he 
renders for compensation: Provided, however , 
That an individual shall be deemed to be 
in the service of an employer not conducting 
the principal part of its business In the 
United States only when he Is rendering 
service to it in the United States: Provided 
further, That an individual not a citizen or 
resident of the United States shall not be 
deemed to be In the service of an employer 
when rendering service outside the United 
States to an employer who Is required under 
the laws applicable In the place where the 
service is rendered to employ therein. In 
whole or In part, citizens or residents thereof. 

(f) The term "employee representative" 
means any officer or official representative of 
a railway labor organization other than a 
labor organization included In the term "em¬ 
ployer” as defined In section 1 (a) who before 
or after August 29, 1935. was In the service 
of an employer as defined In section 1 (a) and 
who is duly authorize^ and designated to rep¬ 
resent employees in accordance with the Rail¬ 
way Labor Act. and any individual who is 
regularly assigned to or regularly employed 
by such officer or official representative In 
connection with the duties of his office. 

• • • • • 

(1) The term "compensation” means any 
form of money remuneration, including pay 
for time lost but excluding tips, payable for 
services rendered as an employee to one or 
more employers, or as an employee represent¬ 
ative: Provided, however. That in computing 
the compensation payable to any employee 
with respect to any calendar month, no part 
of any compensation in excess of 3300 shall 
be recognized. 

• • • • • 

(r) The term "Board" means the Railroad 
Retirement Board. 

(s) The term "United States", when used 
in a geographical sense, means the States. 
Alaska. Hawaii, and the District of Columbia. 

• « • • ’ • 

(Sec. 1. Railroad Unemployment Insurance 
Act, as amended by secs. 1-6, 20, Act of June 
20, 1939, 53 Slat. 845, 848, 45 UB.C.. Sup. V, 
351.) 

§ 403.216 Railroad, industry — employ¬ 
ees and employee representatives under 
the Railroad Unemployment Insurance 
Act. Services performed by an individual 
as an “employee” or as an "employee rep¬ 
resentative.” as those terms are defined in 
section 1 of the Railroad Unemployment 
Insurance Act, as amended, are 
excepted.* 

Section 1607 (c) (10) (A) of the Act 

The term "employment" means • • • 

any service, of whatever nature, performed 
after December 31. 1939. within the United 
States by an employee for the person em¬ 
ploying him * • • except— 

(10) (A) Service performed in any calendar 
quarter in the employ of any organization 
exempt from Income tax under section 101, 
If— 

(1) the remuneration for such service does 
not exceed $45. or 

(11) such service is in connection with the 
coUection of dues or premiums for a fra¬ 
ternal beneficiary society, order, or associa¬ 
tion. and Is performed away from the home 
office, or Is ritualistic service in connection 
with any such society, order, or association, 
or 

(111) such service is performed by a student 
who is enroUed and is regularly attending 
classes at a school, college, or university; 
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(Sec. 1607 (c) (10) (A), I.R.C., as added by 
sec. 614, Social Security Act Amendments 
of 1039.) 

Section 101 or the Internal Revenue Code 

EXEMPTIONS PROM TAX ON CORPORATIONS 

The following organizations shall be ex¬ 
empt from taxation under this chapter | chap¬ 
ter 1—Income tax]— 

(1) Labor • • • organizations; 

(2) Mutual savings banks not having a 
capital stock represented by shares; 

(3) Fraternal beneficiary societies, orders, 
or associations, (A) operating under the 
lodge system or for the exclusive benefit of 
the members of a fraternity itself operating 
under the lodge system; and (B) providing 
for the payment of life, sick, accident, or 
other benefits to the members of such society, 
order, or association or their dependents; 

(4) Domestic building and loan associa¬ 
tions substantially all the business of which 
is confined to making loans to members; and 
cooperative banks without capital stock 
organized and operated for mutual purposes 
and without profit; 

(6) Cemetery companies owned and op¬ 
erated exclusively for the benefit of their 
members or which are not operated for 
profit; and any corporation chartered solely 
for burial purposes as a cemetery corpora¬ 
tion and not permitted by its charter to 
engage in any business not necessarily inci¬ 
dent to that purpose, no part of the net 
earnings of which inures to the benefit of 
any private shareholder or individual; 

* • • • • 

(7) Business leagues, chambers of com¬ 
merce, real-estate boards, or boards of trade, 
not organized for profit and no part of the 
net earnings of which inures to the benefit 
of any private shareholder or individual; 

(8) Civic leagues or organizations not or¬ 
ganized for profit but operated exclusively 
for the promotion of social welfare, or local 
associations of employees, the membership 
of which is limited to the employees of a 
designated person or persons In a particular 
municipality, and the net earnings of which 
are devoted exclusively to charitable, educa¬ 
tional. or recreational purposes; 

(9) Clubs organized and operated exclu¬ 
sively for pleasure, recreation, and other 
nonprofltable purposes, no part of the net 
earnings of which inures to the benefit of 
any private shareholder; 

(10) Benevolent life insurance associations 
of a purely local character, mutual ditch or 
irrigation companies, mutual or cooperative 
telephone companies, or like organizations; 
but only if 85 per centum or more of the 
income consists of amounts collected from 
members for the sole purpose of meeting 
losses and expenses; 

(11) Farmers’ or other mutual hail, cyclone, 
casualty, or fire Insurance companies or asso¬ 
ciations (including in ter insurers and recipro¬ 
cal underwriters) the income of which is used 
or held for the purpose of paying losses or 
expenses; 

(12) Farmers’, fruit growers’, or like asso¬ 
ciations organized and operated on a coopera¬ 
tive basis (a) for the purpose of marketing 
the products of members or other producers, 
and turning back to them the proceeds of 
sales, less the necessary marketing expenses, 
on the basis of either* the quantity or the 
value of the products furnished by them, or 
fh) for the purpose of purchasing supplies 
*v«Aid equipment for the use of members or 
other persons, and turning over such supplies 
and equipment to them at actual cost, plus 
necessary expenses. Exemption shall not be 
denied any such association because it has 
capital stock, if the dividend rate of such 
stock is fixed at not to exceed the legal rate of 
interest in the State of incorporation or 8 
per centum per annum, whichever is greater, 
on the value of the consideration for which 
the stock was issued, and if substantially all 
such stock (other than non-voting preferred 
stock, the owners of which are not entitled 
or permitted to participate, directly or in¬ 
directly, in the profits of the association, upon 


dissolution or otherwise, beyond the fixed 
dividends) is owned by producers who mar¬ 
ket their products or purchase their supplies 
and equipment through the association; nor 
shall exemption be denied any such associa¬ 
tion because there is accumulated and main¬ 
tained by it a reserve required by State law 
or a reasonable reserve for any necesasry pur¬ 
pose. Such an association may market the 
products of nonmembers in an amount the 
value of which does not exceed the value of 
the products marketed for members, and may 
purchase supplies and equipment for non¬ 
members in an amount the value of which 
does not exceed the value of the supplies and 
equipment purchased for members, provided 
the value of the purchases made for persons 
who are neither members nor producers does 
not exceed 15 per centum of the value of all 
its purchases. Business done for the United 
States or any of its agencies shall be disre¬ 
garded in determining the right to exemption 
under this paragraph; 

(13) Corporations organized by an asso¬ 
ciation exempt under the provisions of para¬ 
graph (12), or members thereof, for the 
purpose of financing the ordinary crop opera¬ 
tions of such members or other producers, 
and operated in conjunction with such asso-^ 
elation. Exemption shall not be denied any 
such corporation because it has capital stock, 
if the dividend rate of such stock is fixed 
at not to exceed the legal rate of interest 
in the State of incorporation or 8 per centum 
per annum, whichever is greater, on the value 
of the consideration for which the stock 
was issued, and if substantially all such 
stock (other than nonvoting preferred stock, 
the owners of which are not entitled or 
permitted to participate, directly or indi¬ 
rectly, in the profits of the corporation, upon 
dissolution or otherwise, beyond the fixed 
dividends) is owned by such association, or 
members thereof; nor shall exemption be 
denied any such corporation because there 
is accumulated and maintained by it a re¬ 
serve required by State law or a reasonable 
reserve for any necessary purpose; 

(14) Corporations organized for the ex¬ 
clusive purpose of holding title to property, 
collecting income therefrom, and turning 
over the entire amount thereof, less ex¬ 
penses, to an organization which itself is 
exempt from the tax imposed by this 
chapter; 

(15) Corporations organized under Act of 
Congress, if such corporations are instru¬ 
mentalities of the United States and if. under 
such Act. as amended and supplemented, 
such corporations are exempt from Federal 
income taxes; 

• • • • • 

(17) Teachers’ retirement fund associa¬ 
tions of a purely local character, if (A) no 
part of their net earnings inures (other than 
through payment of retirement benefits) to 
the benefit of any private shareholder or indi¬ 
vidual. and (B) the income consists solely of 
amounts received from public taxation, 
amounts received from assessments upon the 
teaching salaries of members, and Income In 
respect of investments; 

(18) Religious or apostolic associations or 
corporations, if such associations or corpora¬ 
tions have a common treasury or community 
treasury, even if such associations or cor¬ 
porations engage in business for the common 
benefit of the members, but only if the mem¬ 
bers thereof include (at the time of filing 
their returns) in their gross income their 
entire pro-rata shares, whether distributed 
or not, of the net income of the association 
or corporation for such year. Any amount 
so included in the gross income of a member 
shall be treated as a dividend received. 

• * • ♦ * 

(Sec. 101, I. R. C., as amended by sec. 217, 
Revenue Act of 1939.) 

§ 403.217 Organizations exempt from 
income tax —(a) In general. This sec¬ 
tion deals with the exception of services 
performed in the employ of certain or¬ 
ganizations exempt from income tax 
under section 101 of the Internal Reve¬ 


nue Code. If the services meet the tests 
set forth in paragraph (b), (c) f or (d), 
such services are excepted. 

(See also § 403.215 for provisions re¬ 
lating to the exception of services per¬ 
formed in the employ of religious, 
charitable, scientific, literary, and edu¬ 
cational organizations and community 
chests of the type described in section 
101 (6) of the Internal Revenue Code; 
§ 403.218 for provisions relating to the 
exception of services performed in the 
employ of agricultural and horticultural 
organizations exempt from income tax 
under section 101 (1) of the Code; 
§ 403.219 for provisions relating to the 
exception of services performed in the 
employ of voluntary employees' bene¬ 
ficiary associations of the type described 
in section 101 (16) of the Code; and 
§ 403.220 for provisions relating to the 
exception of services performed in the 
employ of Federal employees' beneficiary 
associations of the type described in sec¬ 
tion 101 (19) of the Code.) 

(b) Remuneration not in excess of 
$45 for calendar quarter. Services per¬ 
formed by an employee in a calendar 
quarter in the employ of an organiza¬ 
tion exempt from income tax under sec¬ 
tion 101 of the Internal Revenue Code 
are excepted, if the remuneration for the 
services does not exceed $45. The excep¬ 
tion applies separately with respect to 
each organization for which the em¬ 
ployee renders services in a calendar 
quarter. A calendar quarter is a period 
of three calendar months ending on 
March 31, June 30, September 30, or De¬ 
cember 31. The type of services per¬ 
formed by the employee and the place 
where the services are performed are 
immaterial; the statutory tests are the 
character of the organization in whose 
employ the services are performed and 
the amount of the remuneration for serv¬ 
ices performed by the employee in the 
calendar quarter. 

Example 1 . X is a local lodge of a 
fraternal organization and is exempt 
from income tax under section 101 (3) of 
the Internal Revenue Code. X has a 
number of paid employees, among them 
being A who serves exclusively as record¬ 
ing secretary for the lodge, and B who 
performs services for the lodge as janitor 
of its clubhouse. For services performed 
during the first calendar quarter of 1940 
(that is, January 1, 1940, through March 
31, 1940, both dates inclusive) A earns 
a total of $30. For services performed 
during the same calendar quarter B 
earns $180. Since the remuneration for 
the services performed by A during such 
quarter does not exceed $45, all of such 
services are excepted. Thus, A is not 
counted as an employee in employment 
on any of the days during such quarter 
for purposes of determining whether the 
X organization is an employer (see sec¬ 
tion 403.205). Even though it is subse¬ 
quently determined that X is an em¬ 
ployer, A’s remuneration of $30 for serv¬ 
ices performed during the first calendar 
quarter of such year is not subject to tax. 
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B’s services, however, are not excepted 
during such quarter since the remunera¬ 
tion therefor does exceed $45. Thus, B is 
counted as an employee in employment 
during all of such quarter for purposes 
of determining whether the X organiza¬ 
tion is an employer. If it is determined 
that the X organization is an employer. 
B’s remuneration of $180 for services 
perf ormed during the first calendar quar¬ 
ter is included in computing the tax. 

Example 2. The facts are the same as 
in example 1. above, except that on April 
1, 1940, A’s "salary is increased and. for 
services performed during the calendar 
quarter beginning on that date (that is, 
April 1,1940, through June 30. 1940, both 
dates inclusive), A earns $60. Since A’s 
remuneration for services during such 
quarter does exceed $45, such services are 
not excepted. A, therefore, is counted 
as an employee in employment during all 
of such quarter for purposes of determin¬ 
ing whether the X organization is an em¬ 
ployer. If it is determined that the X 
organization is an employer, A’s remuner¬ 
ation of $60 for services performed dur¬ 
ing the second calendar quarter is in¬ 
cluded in computing the tax. 

Example 3. The facts are the same as 
in example 1. above, except that A earns 
$120 for services performed during the 
year 1940, and such amount is paid to 
him in a lump sum at the end of the 
year. The services performed by A in 
any calendar quarter during the year are 
excepted if the portion of the $120 at¬ 
tributable to services performed in that 
quarter does not exceed $45. In such 
case, A is not counted as an employee 
in employment on any of the days dur¬ 
ing such quarter for purposes of deter¬ 
mining whether the X organization is an 
employer. If, however, the portion of 
the $120 attributable to services per¬ 
formed in any calendar quarter during 
the year does exceed $45, the services 
during that quarter are not excepted. 
In the latter case, A is counted as an 
employee in employment during all of 
such quarter and, if the X organization 
is determined to be an employer, that 
portion of the $120 attributable to serv¬ 
ices performed in such quarter is in¬ 
cluded in computing the tax. 

(c) Collection of dues or premiums for 
fraternal beneficiary societies , and ritu¬ 
alistic services in connection icith such 
societies. The following services per¬ 
formed by an employee in the employ of 
a fraternal beneficiary society, order, or 
association exempt from income tax 
under section 101 of the Internal Reve¬ 
nue Code are excepted: 

(1) Services performed away from the 
home office of such a society, order, or 
association in connection with the col¬ 
lection of dues or premiums for such so¬ 
ciety, order, or association: and 

(2) Ritualistic services (wherever per¬ 
formed) in connection with such a so¬ 
ciety, or association. 

For purposes of this paragraph the 
amount of the remuneration for services 
NO. 182-3 


performed by the employee in the cal¬ 
endar quarter is immaterial; the statu¬ 
tory tests are the character of the organ¬ 
ization in whose employ the services are 
performed, the type of services, and, in 
the case of collection of dues or premi¬ 
ums, the place where the services are 
performed. 

(d) Students employed by organiza¬ 
tions exempt from income tax. Services 
performed in the employ of an organiza¬ 
tion exempt from income tax under sec¬ 
tion 101 of the Internal Revenue Code 
by a student who is enrolled and is reg¬ 
ularly attending classes at a school, col¬ 
lege, or university, are excepted. For 
purposes of this paragraph, the amount 
of remuneration for services performed 
by the employee in the calendar quarter, 
the type of services, and the place where 
such services are performed are imma¬ 
terial; the statutory tests are the charac¬ 
ter of the organization in whose employ 
the services are performed and the status 
of the employee as a student enrolled and 
regularly attending classes at a school, 
college, or university. 

The term “school, college, or univer¬ 
sity” within the meaning of this excep¬ 
tion is to be taken in its commonly or 
generally accepted sense. 

(For provisions relating to services 
performed by a student enrolled and reg¬ 
ularly attending classes at a school, col¬ 
lege, or university not exempt from 
income tax in the employ of such school, 
college, or university, see § 403.221.) * 

Section 1607 (c) (10) (B) or the Act 

The term “employment" means * * * 

any service, of whatever nature, performed 
after December 31, 1939, within the United 
States by an employee for the person em¬ 
ploying him • • • except— 

(10) (B) Service performed in the employ 
of an agricultural or horticultural organiza¬ 
tion exempt from income tax under section 
101 (1); (Sec. 1607 (c) (10) (B). IJR.C., 

as added by sec. 614. Social Security Act 
Amendments of 1939.) 

Section 101 (1) of the Internal Revenue 
Code 

EXEMPTIONS FROM TAX ON CORPORATIONS 

The following organizations shall be ex¬ 
empt from taxation under this chapter— 

(1) * • • agricultural, or horticul¬ 

tural organizations; 

§ 403.218 Agricultural and horticul¬ 
tural organizations exempt from income 
tax. Sendees performed by an employee 
in the employ of an agricultural or hor¬ 
ticultural organization exempt from in¬ 
come tax under section 101 (1) of the 
Internal Revenue Code are excepted. 

For purposes of this exception, the type 
of services performed by the employee, 
the amount of remuneration for such 
services, and the place where such serv¬ 
ices are performed are immaterial; the 
statutory test is the character of the 
organization in whose employ the services 
are performed.* 

Section 1607 (c) (10) (C) of the Act 

The term "employment" means • • • 

any service, of whatever nature, performed 
after December 31. 1939, within the United 


States by an employee for the person employ¬ 
ing him • • • except— 

(10) (C) Service performed In the employ 
of a voluntary employees* beneficiary associa¬ 
tion providing for the payment of life, sick, 
accident, or other benefits to the members 
of such association or their dependents. If 
(1) no part of Its net earnings Inures (other 
than through such payments) to the benefit 
of any private shareholder or individual, and 
(U) 85 per centum or more of the income 
consists of amounts collected from members 
for the sole purpose of making such payments 
and meeting expenses: (Sec. 1607 (c) (10) 
(C). I. R. C.. as added by sec. 614, Social 
Security Act Amendments of 1939.) 

§ 403.219 Voluntary employees 9 bene¬ 
ficiary associations. Services performed 
by an employee in the employ of an or¬ 
ganization of the character described in 
section 1607 (c) (10) (C) of the Act 
are excepted. 

For purposes of this exception, the type 
of services performed by the employee, 
the amount of remuneration for such 
services, and the place where such serv¬ 
ices are performed are immaterial; the 
statutory test is the character of the or¬ 
ganization in whose employ the services 
are performed.* 

Section 1607 (c) (10) (D) of the Act 

The term "employment" means • * * 

any service, of whatever nature, performed 
after December 31. 1939. within the United 
States by an employee for the person employ¬ 
ing him • • * except— 

(10) (D) Service performed in the employ 
of a voluntary employees’ beneficiary associa¬ 
tion providing for the payment of life, sick, 
accident, or other benefits to the members of 
such association or their dependents or their 
designated beneficiaries, if (I) admission to 
membership in such association is limited to 
Individuals who are officers or employees of 
the United States Government, and (11) no 
part of the net earnings of such association 
Inures (other than through such payments) 
to the benefit of any private shareholder or 
individual; (Sec. 1607 (c) (10) (D). IRC., 
as added by sec. 614, Social Security Act 
Amendments of 1939.) 

§ 403.220 Federal employees' benefici¬ 
ary associations. Services performed by 
an employee in the employ of an organ¬ 
ization of the character described in sec¬ 
tion 1607 (c) (10) iD) are excepted. 

For purposes of this exception, the type 
of services performed by the employee, 
the amount of remuneration for such 
services, and the place where such serv¬ 
ices are performed are immaterial; the 
statutory test is the character of the 
organization in whose employ the serv¬ 
ices are performed.* 

Section 1607 (c) (10) (E) of the Act 

The term "employment" means • • • 

any service, of whatever nature, performed 
after December 31. 1939. within the United 
States by an employee for the person em¬ 
ploying him • • • except— 

(10) (E) Service performed In any calendar 
quarter In the employ of a school, college, 
or university, not exempt from Income tax 
under section 101. If such service Is per¬ 
formed by a student who Is enrolled and is 
regularly attending classes at such school, 
college, or university, and the remuneration 
for such service does not exceed $45 (exclu¬ 
sive of room, board, and tuition); (Sec. 
1607 (c) (10) (E)« I-R-C., as added by sec. 
614. Social Security Act Amendments of 
1939.) 

5 403.221 Students employed by 
schools, colleges , or universities not ex- 
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empt from income tax. Services per¬ 
formed in a calendar quarter by a stu¬ 
dent in the employ of a school, college, 
or university not exempt from income 
tax under section 101 of the Internal 
Revenue Code are excepted, provided: 

(a) The services are performed by a 
student who is enrolled and is regularly 
attending classes at such school, college, 
or university; and 

(b) The remuneration for such serv¬ 
ices performed in such calendar quarter 
does not exceed $45, exclusive of room, 
board, and tuition furnished by the 
school, college, or university. 

A calendar quarter is a period of three 
calendar months ending on March 31, 
June 30, September 30, or December 31. 

For purposes of this exception, the type 
of services performed by the employee 
and the place where the services are per¬ 
formed are immaterial; the statutory 
tests are the character of the organiza¬ 
tion in whose employ the services are 
performed, the amount of remuneration 
for services performed by the employee 
in the calendar quarter, and the status 
of the employee as a student enrolled and 
regularly attending classes at the school, 
college, or university in whose employ he 
performs the services. 

The term “school, college, or univer¬ 
sity” within the meaning of this excep¬ 
tion is to be taken in its commonly or 
generally accepted sense. 

(For provisions relating to services per¬ 
formed by a student in the employ of an 
organization exempt from income tax, 
see § 403.217 <d).) • 

Section 1607 (c) (11) op the Act 

The term "employment” means • • • 

any service, of whatever nature, performed 
after December 31. 1939, within the United 
States by an employee for the person em¬ 
ploying him • • • except— 

(11) Service performed In the employ of 
a foreign government (including service as a 
consular or other officer or employee or a 
nondiplomatlc representative); (Sec. 1607 (c) 
(11), IJR.C.. as added by sec. 614, Social Se¬ 
curity Act Amendments of 1939.) 

§ 403.222 Foreign governments. 
Services performed by an employee in 
the employ of a foreign government are 
excepted. The exception includes nat 
only services performed by ambassadors, 
ministers, and other diplomatic officers 
and employees but also services per¬ 
formed as a consular or other officer or 
employee of a foreign government, or as 
a nondiplomatic representative thereof. 

For purposes of this exception, the 
citizenship or residence of the employee 
is immaterial. It is also immaterial 
whether the foreign government grants 
an equivalent exemption with respect to 
similar services performed in the foreign 
country by citizens of the United States.* 

Section 1607 (c) (12) or the Act 

The term "employment" means • * • 

any service, of whatever nature, performed 
after December 31, 1939, within the United 


States by an employee for the person em¬ 
ploying him • • • except— 

(12) Service performed in the employ of 
an Instrumentality “wholly' owned by a for¬ 
eign government— 

(A) If the service is of a character similar 
to that performed in foreign countries by 
employees of the United States Government 
or of an Instrumentality thereof; and 

(B) If the Secretary of State shall certify 
to the Secretary of the Treasury that the 
foreign government, with respect to whose 
instrumentality exemption is claimed, grants 
an equivalent exemption with respect to 
similar service performed in the foreign 
country by employees of the United States 
Government and of instrumentalities there¬ 
of; (Sec. 1607 (c) (12), I.R.C.. as added by 
sec. 614, Social Security Act Amendments of 
1939.) 

§ 403.223 Wholly owned instrumen¬ 
talities of a foreign government. Serv¬ 
ices performed by an employee in the 
employ of certain instrumentalities of a 
foreign government are excepted. The 
exception includes all services performed 
in the employ of an instrumentality of 
the government of a foreign country; 
Provided: 

(a) The instrumentality is wholly 
owned by the foreign government; 

(b) The services are of a character 
similar to those performed in foreign 
countries by employees of the United 
States Government or of an instrumen¬ 
tality thereof; and 

(c) The Secretary of State certifies to 
the Secretary of the Treasury that the 
foreign government, with respect to 
whose instrumentality exemption is 
claimed, grants an equivalent exemption 
with respect to services performed in the 
foreign country by employees of the 
United States Government and of in¬ 
strumentalities thereof. 

For purposes of this exception, the cit¬ 
izenship or residence of the employee is 
immaterial.* 

Section 1607 (c) (13) op the Act 

The term "employment” means • • • any 
service, of whatever nature, performed after 
December 31. 1939, within the United States 
by an employee for the person employing 
him • ♦ • except— 

(13) Service performed as a student nurse 
in the employ of a hospital or a nurses’ 
training school by an individual who is en¬ 
rolled and is regularly attending classes in a 
nurses* training school chartered or ap¬ 
proved pursuant to State law; and service 
performed as an Interne in the employ of a 
hospital by an Individual who has completed 
a four years* course in a medical school char¬ 
tered or approved pursuant to State law; 
(Sec. 1607 (c) (13). IJt.C.. as added by sec. 
614, Social Security Act Amendments of 
1939.) 

§ 403.224 Student nurses and hospital 
internes. Services performed as a stu¬ 
dent nurse in the employ of a hospital 
or a nurses' training school are excepted 
provided the student nurse is enrolled 
and regularly attending classes in a 
nurses’ training school, and such nurses’ 
training school is chartered or approved 
pursuant to State law. 

Services performed as an interne (as 
distinguished from a resident doctor) in 


the employ of a hospital are excepted 
provided the interne has completed a 
four years’ course in a medical school 
chartered or approved pursuant to State 
law.* 

Section 1607 (c) (14) or the Act 

The term "employment” means • • • 

any service, of whatever nature, performed 
after December 31, 1939, within the United 
States by an employee for the person em¬ 
ploying him * • • except— 

(14) Service performed by an individual 
for a person as an insurance agent or as an 
insurance solicitor, if all suoh service per¬ 
formed by such individual for such person 
is performed for remuneration solely by way 
of commission; or (Sec. 1607 (c) (14). I.R.C., 
as added by sec. 614, Social Security Act 
Amendments of 1939.) 

§ 403.225 Insurarice agents and solici¬ 
tors. Services performed by an em¬ 
ployee as an insurance agent or insur¬ 
ance solicitor are excepted provided such 
services are performed solely for com¬ 
missions. 

If all or any part of the remuneration 
of an employee for services performed as 
an insurance agent or insurance solicitor 
is a salary, none of his services are ex¬ 
cepted and his total remuneration (for 
example, salary, or salary and commis¬ 
sions) is included for purposes of com¬ 
puting the tax.* 

Section 1607 (c) (15) op the Act 

The term "employment” msans • • • 

any service, of whatever nature, performed 
after December 31. 1939, within the United 
States by an employee for the person 
employing him * * * except— 

(15) Service performed by an individual 
under the age of eighteen in the delivery or 
distribution of newspapers or shopping news, 
not Including delivery or distribution to any 
point for subsequent delivery or distribution. 
(Sec. 1607 (c) (15), IJ&.C., as added by sec. 
614, Social Security Act Amendments of 
1939.) 

§ 403.226 Delivery and distribution of 
newspapers and shopping news. Serv¬ 
ices performed by an employee under the 
age of 18 in the delivery or distribution 
of newspapers or shopping news, not in¬ 
cluding delivery or distribution to any 
point for subsequent delivery or distribu¬ 
tion, are excepted. Thus, the services 
performed by an employee under the age 
of 18 in making house-to-house delivery 
of newspapers or shopping news, includ¬ 
ing handbills and other similar types of 
advertising material, are excepted. 

The exception continues only during 
the time that the employee is under the 
age of 18.* 

Section 1607 (b) or the Act 
wages 

The term "wages’* means all remuneration 
for employment, including the cash value of 
all remuneration paid in any medium other 
than cash; except that such term shall not 
include— 

(1) That part of the remuneration, which, 
after remuneration equal to $3,000 has been 
paid to an individual by an employer with 
respect to employment during any calendar 
year. Is paid to such individual by such em¬ 
ployer with respect to employment during 
such calendar year; 
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(2) The amount of any payment made to. 
or on behalf of, an employee under a plan 
or system established by an employer which 
makes provision for his employees generally 
or for a class or classes of his employees (In¬ 
cluding any amount paid by an employer 
for Insurance or annuities, or into a fund, to 
provide for any such payment). on account of 
(A) retirement, or (B) sickness or accident 
disability, or (O) medical and hospitaliza¬ 
tion expenses In connection with sickness or 
accident disability, or (D) death, provided 
the employee (1) has not the option to re¬ 
ceive, Instead of provision for such death 
benefit, any part of such payment or, if such 
death benefit is Insured, any part of the 
premiums (or contributions to premiums) 
paid by his employer, and (11) has not the 
right, under the provisions of the plan or 
system or policy of insurance providing for 
such death benefit, to assign such benefit, or 
to receive a cash consideration In lieu of such 
benefit either upon his withdrawal from the 
plan or system providing for such benefit 
or upon termination of such plan or system 
or policy of insurance or of his employment 
with such employer; 

(3) The payment by an employer (without 
deduction from the remuneration of the em¬ 
ployee) (A) of the tax imposed upon an em¬ 
ployee under section 1400 or (B) of any pay¬ 
ment required from an employee under a 
State unemployment compensation law; or 

(4) Dismissal payments which the em¬ 
ployer Is not legally required to make. (Sec. 
1607 (b), IJR.C., as amended by sec. 614,8oclal 
Security Act Amendments of 1939.) 

Section 1608 of the Act 

DEDUCTIONS AS CONSTRUCTIVE PAYMENTS 

Whenever under this subchapter or any Act 
of Congress, or under the law of any State, 
an employer is required or permitted to de¬ 
duct any amount from the remuneration of 
an employee and to pay the amount deducted 
to the United States, a State, or any political 
subdivision thereof, then for the purposes of 
this subchapter the amount so deducted shall 
be considered to have been paid to the em¬ 
ployee at the time of such deduction. 

§ 403.227 Wages —(a) In general. 
Whether remuneration paid on or after 
January 1, 1940, for employment per¬ 
formed after December 31, 1938, consti¬ 
tutes wages is determined under section 
1607 (b) of the Act, that is, section 1607 
(b), as amended, effective January 1, 
1940, by section 614 of the Social Security 
Act Amendments of 1939. This section 
of these regulations and § 403.228 (re¬ 
lating to exclusions from wages) apply 
with respect only to remuneration paid 
on or after January 1, 1940, for employ¬ 
ment performed after December 31, 1938. 

The term “wages” means all remuner¬ 
ation for employment unless specifically 
excepted under section 1607 (b) of the 
Act (see § 403.228 of these regulations). 

The name by which the remuneration 
for employment is designated is imma¬ 
terial. Thus, salaries, fees, bonuses, and 
commissions are wages within the mean¬ 
ing of the Act if paid as compensation 
for employment. 

The basis upon which the remunera¬ 
tion is paid is immaterial in determining 
whether the remuneration constitutes 
wages. Hius, it may be paid on the basis 
of piecework, or a percentage of profits; 
and it may be paid hourly, daily, weekly, 
monthly, or annually. 

The medium in which the remunera¬ 
tion is paid is also immaterial. It may 
be paid in cash or in something other 
than cash, as for example, goods, lodg¬ 


ing, food, or clothing. Remuneration 
paid in items other than cash shall be 
computed on the basis of the fair value of 
such items at the time of payment. 

Ordinarily, facilities or privileges (such 
as entertainment, medical services, or 
so-called “courtesy” discounts on pur¬ 
chases) , furnished or offered by an em¬ 
ployer to his employees generally, are 
not considered as remuneration for em¬ 
ployment if such facilities or privileges 
are of relatively small value and are 
offered or furnished by the employer 
merely as a means of promoting the 
health, good will, contentment, or effi¬ 
ciency of his employees. The term 
“facilities or privileges,” however, does 
not ordinarily include the value of meals 
or lodging furnished, for example, to 
restaurant or hotel employees since gen¬ 
erally these items constitute an appre¬ 
ciable part of the total remuneration of 
such employees. 

Remuneration paid by an employer to 
an individual for employment, unless 
such remuneration is specifically ex¬ 
cepted under section 1607 (b) of the Act, 
constitutes wages even though at the 
time paid the individual is no longer an 
employee. 

Example. B. an employer, employs A 
during the month of June 1940 in em¬ 
ployment at a salary of $100 per month. 
A leaves the employ of B at the close of 
business on June 30, 1940. On July 15, 
1940 (when A is no longer an employee 
of B), B pays A the remuneration of 
$100 which was earned for the services 
performed in June. The $100 is wages 
within the meaning of the Act, and the 
tax is payable with respect thereto. 

(b) Certain items included as wages — 
(1) Vacation allowances. Amounts of 
so-called “vacation allowances” paid to 
an employee constitute wages. Tlius, the 
salary of an employee on vacation, paid 
notwithstanding his absence from wo it, 
constitutes wages. 

(2) Traveling expenses . Amounts paid 
to traveling salesmen or other employees 
as allowance or reimbursement for travel¬ 
ing or other expenses incurred in the 
business of the employer constitute wages 
only to the extent of the excess of such 
amounts over such expenses actually in¬ 
curred and accounted for by the employee 
to the employer. Thus, the wages of a 
salesman, who is employed on a straight 
salary basis with an allowance to cover 
all necessary expenses incurred in the 
employer’s business, are computed by 
adding to the salary the amount of the 
excess, if any, of the expense allowance 
over the expenses actually incurred and 
accounted for by the employee to the 
employer. 

(3) Deductions by an employer from 
wages of an employee. The amount of 
any tax which is required by section 1401 
(a) of the Federal Insurance Contribu¬ 
tions Act to be deducted by the employer 
from the wages of an employee is con¬ 
sidered to be a part of the employee’s 
wages, and is deemed to be paid to the 
employee as wages at the time that the 


deduction is made. Other amounts de¬ 
ducted from the wages of an employee by 
an employer also constitute wages paid to 
the employee at the time of the deduc¬ 
tion. It is immaterial that the Federal 
Insurance Contributions Act, or any Act 
of Congress, or the law of any State, re¬ 
quires or permits such deductions and the 
payment of the amount thereof to the 
United States, a State, or any political 
subdivision thereof.* 

§ 403.228 Exclusions from wages —(a) 

$3.000 limitation. The term “wages” does 
not include that part of the remuneration 
paid by an employer to an employee for 
employment performed for him during 
any calendar year which exceeds the first 
$3,000 paid by such employer to such em¬ 
ployee for employment performed during 
such calendar year. 

The $3,000 limitation applies only if 
the remuneration paid by an employer 
to an employee for employment during 
any one calendar year exceeds $3,000. 
The limitation relates to remuneration 
for employment during any one calendar 
year and not to the amount of re¬ 
muneration (irrespective of the year of 
employment) which is paid in any one 
calendar year. 

Example 1. Employer B, in 1940, 
pays employee A $2,500 on account of 
$3,000 due him for employment per¬ 
formed in 1940. In 1941 employer B 
pays employee A the balance of $500 
due him for employment performed in 
the prior year (1940) and also $3,000 
for employment performed in 1941. Al¬ 
though A is actually paid remuneration 
of $3,500 during the calendar year 1941, 
that entire amount is subject to tax, 
that is. $3,000 with respect to employ¬ 
ment during 1941 and $500 with respect 
to employment during 1940 (this $500 
added to the $2,500 paid in 1940 con¬ 
stitutes the maximum wages which 
could be paid to employee A by em¬ 
ployer B with respect to employment 
during the calendar year 1940). 

If an employee has more than one 
employer during a calendar year, the 
limitation of wages to the first $3,000 
of remuneration paid to such employee 
applies, not to the aggregate remunera¬ 
tion paid by all employers with respect 
to employment during that year, but 
instead to the remuneration paid by 
each employer with respect to employ¬ 
ment during that year. In such case 
the first $3,000 paid by each employer 
to such employee constitutes wages and 
is subject to the tax. 

Example 2. Employer D pays employee 
C a salary of $600 a month for employ¬ 
ment during the first seven months of 
1940 or total remuneration of $4,200. At 
the end of the fifth month employer D 
has paid employee C $3,000, and only that 
part of the total remuneration consti¬ 
tutes wages subject to the tax. The $600 
paid by employer D to employee C for 
employment during the sixth month, and 
the like amount paid for employment 
during the seventh month, are not in¬ 
cluded as wages and are not subject to 
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the tax. At the end of the seventh month 
C leaves the employ of D and enters the 
employ of E. Employer E pays employee 
C $600 a month for the remaining five 
months of 1940, or total remuneration 
of $3,000. The entire $3,000 paid by em¬ 
ployer E constitutes wages and is subject 
to the tax. Thus, the first $3,000 paid 
by employer D and the entire $3,000 paid 
by employer E constitute wages. 

Example 3. F is simultaneously an 
officer (an employee) of the X Corpora¬ 
tion, the Y Corporation, and the Z Corpo¬ 
ration during the calendar year 1940, 
each such corporation being an employer 
for such year. P is paid a salary of $3,000 
by each such corporation. Each $3,000 
paid to F by each of the corporations X, 
Y, and Z ( whether or not such corpora¬ 
tions are related) constitutes wages and 
is subject to the tax. 

( b) Employers’ plans providing lor 
payments on account of retirement, sick¬ 
ness or accident disability , medical and 
hospitalization expenses, or death . Un¬ 
der section 1607 (b) (2) of the Act, the 
term “wages” does not include the 
amount of any payment made to, or on 
behalf of, an employee under a plan or 
system established by an employer which 
makes provision for his employees gen¬ 
erally or for a class or classes of his 
employees (including any amount paid by 
an employer for insurance or annunities, 
or into a fund, to provide for any such 
payment), on account of: 

(1) retirement, 

(2) sickness or accident disability, 

(3) medical and hospitalization ex¬ 
penses in connection with sickness or 
accident disability, or 

(4) death, provided the employee (i) 
has not the option to receive, instead of 
provision for such death benefit, any part 
of such payment or, if such death benefit 
is insured, any part of the premiums (or 
contributions to premiums) paid by his 
employer, and (ii) has not the right, 
under the provisions of the plan or sys¬ 
tem or policy of insurance providing for 
such death benefit, to assign such benefit, 
or to receive a cash consideration in lieu 
of such benefit either upon his with¬ 
drawal from the plan or system provid¬ 
ing for such benefit or upon termination 
of such plan or system or policy of insur¬ 
ance or of his employment with such, 
employer. 

The plan or system established by an 
employer need not provide for payments 
on account of all of the specified items, 
but such plan or system may provide for 
any one or more of such items. 

It is immaterial for purposes of this 
exclusion whether the amount or possi¬ 
bility of such benefit payments is taken 
into consideration in fixing the amount 
of an employee's remuneration or 
whether such payments are required, ex¬ 
pressly or impliedly, by the contract of 
service. 

(c) Payment by an employer of em¬ 
ployees’ tax or employees’ contributions 
under a State law. The term “wages” 


does not include the amount of any pay¬ 
ment by an employer (without deduction 
from the remuneration of, or other re¬ 
imbursement from, the employee) of 
either (1) the employees' tax imposed by 
section 1400 of the Federal Insurance 
Contributions Act, or (2) any payment 
required from an employee under a State 
unemployment compensation law. 

(d) Dismissal payments. Any pay¬ 
ments made by an employer to an em¬ 
ployee on account of dismissal, that is, 
involuntary separation from the service 
of the employer, are excluded from 
“wages,” provided the employer is not 
legally bound by contract, statute, or 
otherwise, to make such payments. 

(e) Miscellaneous. In addition to the 
exclusions specified in paragraphs (a), 
(b), (c), and (d), the following types 
of payments are excluded from wages: 

(1) Remuneration for services which 
do not constitute employment under 
section 1607 (c) of the Act. 

(2) Remuneration for services which 
are deemed not to be employment 
under section 1607 (d) of the Act. 

(3) Tips or gratuities paid directly to 
an employee by a customer of an em¬ 
ployer, and not accounted for by the 
employee to the employer.* 

SUBPART C—MEASURE AND COMPUTATION OF 
TAX 

Section 1600 op the Act 

RATE OF TAX 

Every employer (as defined in section 1607 
(a)) shall pay for the calendar year 1939 
and for each calendar year thereafter an 
excise tax, with respect to having Individuals 
in his employ, equal to 3 per centum of the 
total wages (as defined in section 1607 (b)) 
paid by him during the calendar year with 
respect to employment (as defined in section 
1607 (c)) after December 31. 1938. (Sec. 
1600, I. R. C. t as amended by sec. 608. Social 
Security Act Amendments of 1939.) 

§ 403.301 Persons liable for tax. Ev¬ 
ery person who is an employer as defined 
in section 1607 (a) of the Act (see 
§ 403.205 of these regulations) is liable 
for the tax. Even if an employer is not 
subject to any State unemployment com¬ 
pensation law, he is nevertheless liable 
for the tax. However, if he is subject 
to such a State law, he may be entitled 
to certain credits against the tax (see 
subpart D of these regulations). (For 
provisions relating to payment of the 
tax, see § 403.508.)* 

§ 403.302 Measure of tax. The tax 
for any calendar year is measured by 
the amount of wages paid by the em¬ 
ployer during such year with respect to 
employment after December 31. 1938. 
(See §§ 403.202 and 403.203, relating to 
employment, and §§ 403.227 and 403.228, 
relating to wages.) • 

§ 403.303 Rate and computation of 
tax. The rate of tax is 3 percent. The 
tax is computed by applying the 3 per¬ 
cent rate to the wages paid during the 
calendar year with respect to employment 
after December 31. 1938.* 

§ 403.304 When wages are paid. 
Wages are paid for purposes of the tax 


when actually or constructively paid. 
Wages are constructively paid when they 
are credited to the account of or set apart 
for an employee so that they may be 
drawn upon by him at any time although 
not then actually reduced to possession. 
To constitute payment in such a case the 
wages must be credited or set apart to 
the employee without any substantial 
limitation or restriction as to the time or 
manner of payment or condition upon 
which payment is to be made, and must 
be made available to him so that they 
may be drawn at any time, and their pay¬ 
ment brought within his own control 
and disposition. (See § 403.502, relating 
to the return on which wages are to be 
reported.) • 

SUBPART D-CREDITS AGAINST TAX 

Section 1601 of the Act 

CREDITS AGAINST TAX 

(a) Contributions to State Unemploy¬ 
ment Funds. (1) The taxpayer may, to the 
extent provided in this subsection and sub¬ 
section (c). credit against the tax Imposed 
by section 1600 the amount of contributions 
paid by him Into an unemployment fund 
maintained during the taxable year under 
the unemployment compensation law of a 
State which is certified for the taxable year 
as provided in section 1603. 

(2) The credit shall be permitted against 
the tax for the taxable year only for the 
amount of contributions paid with respect to 
such taxable year. 

(3) The credit against the tax for any tax¬ 
able year shall be permitted only for contri¬ 
butions paid on or before the last day upon 
which the taxpayer is required under section 
1604 to file a return for such year: except 
that credit shall be permitted for contribu¬ 
tions paid after such last day but before July 
1 next following such last day, but such 
credit shall not exceed 90 per centum of the 
amount which would have been allowable 
as credit on account of such contributions 
had they been paid on or before such last 
day. The preceding provisions of this subdi¬ 
vision shall not apply to the credit against 
the tax of a taxpayer for any taxable year 
if such taxpayer’s assets, at any time during 
the period from such last day for filing a re¬ 
turn for such year to June 30 next following 
such last day, both dates inclusive, are in the 
custody or control of a receiver, trustee, or 
other fiduciary appointed by, or under the 
control of, a court of competent Jurisdiction. 

(4) Upon the payment of contributions into 
the unemployment fund of a State which are 
required under the unemployment compen¬ 
sation. law of that State with respect to re¬ 
muneration on the basis of which, prior to 
such payment into the proper fund, the tax¬ 
payer erroneously paid an amount as contri¬ 
butions under another unemployment com¬ 
pensation law, the payment into the proper 
fund shall, for purposes of credit against the 
tax, be deemed to have been made at the 
time of the erroneous payment. If, by rea¬ 
son of such other law, the taxpayer was en¬ 
titled to cease paying contributions with re¬ 
spect to services subject to such other law, 
the payment into the proper fund shall, for 
purposes of credit against the tax, be deemed 
to have been made on the date the return 
for the taxable year was filed under section 
1604. 

• • • • • 

(c) Limit on total credits. The total 
credits allowed to a taxpayer under this sub¬ 
chapter shall not exceed 90 per centum of the 
tax against which such credits are allowable. 
(Sec. 1601. I.R.C., as amended by sec. 609, 
Social Security Act Amendments of 1939.) 

Section 1607 (f) and (g) of the Act 

(f) Unemployment fund. The term “un¬ 
employment fund" means a special fund. 
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established under a State law and adminis¬ 
tered by a State agency, for the payment of 
compensation. Any sums standing to the 
account of the State agency in the Unem¬ 
ployment Trust Fund established by section 
904 of the Social Security Act. as amended, 
shall be deemed to be a part of the unemploy¬ 
ment fund of the State, and no sums paid 
out of the Unemployment Trust Fund to 
such State agency shall cease to be a part 
of the unemployment fund of the State until 
expended by such State agency. An unem¬ 
ployment fund shall be deemed to be main¬ 
tained during a taxable year only if through¬ 
out such year, or such portion of the year 
as the unemployment fund was In existence, 
no part of the moneys of such fund was ex¬ 
pended for any purpose other than the pay¬ 
ment of compensation (exclusive of expenses 
of administration) and for refunds of sums 
erroneously paid into such fund and refunds 
paid in accordance with the provisions of 
section 1606 (b). 

(g) Contributions. The term “contribu¬ 
tions” means payments required by a State 
law to be made into an unemployment fund 
by any person on account of having Indi¬ 
viduals in his employ, to the extent that 
such payments are made by him without 
being deducted or deductible from the re¬ 
muneration of Individuals in his employ. 
(Sec. 1607 (f), (g). IU.C.. as amended by 
sec. 614. Social Security Act Amendments of 
1939.) 

Section 902 (e) op the Social Security Act 
Amendments op 1939 

Notwithstanding the provisions of section 
1601 (a) (2) of the Internal Revenue Code, 
as amended, credit shall be permitted under 
such section 1601, against the tax for the tax¬ 
able year in which remuneration is paid for 
services rendered during a prior year, for 
the amounts of contributions with respect 
to such remuneration which have not been 
credited against the tax for any prior tax¬ 
able year. Credit shall be permitted under 
this subsection only against the tax for the 
years 1940, 1941, and 1942, and only for con¬ 
tributions with respect to remuneration for 
services rendered after December 31, 1938. 

Section 902 (i) of the Social Security Act 
Amendments of 1939 

No part of the tax imposed by the Federal 
Unemployment Tax Act • • •, whether 

or not the taxpayer is entitled to a credit 
against such tax, shall be deemed to be a 
penalty or forfeiture within the meaning of 
section 57J of the Act entitled “An Act to 
establish a uniform system of bankruptcy 
throughout the United States”, approved 
July 1. 1898, as amended. 

§ 403.401 Credit against tax for con¬ 
tributions paid —fa) In general . Sub¬ 
ject to the provisions of paragraphs (b), 
(c), (d), and (e), the taxpayer may 
credit against the tax for any taxable 
year the total amount of contributions 
paid by him into an unemployment fund 
maintained during such year under a 
State law which has been found by the 
Social Security Board to contain the pro¬ 
visions specified in section 1603 (a) of 
the Act; provided that no credit may be 
taken for contributions under a State 
law if such State has not been duly cer¬ 
tified for the calendar year to the Secre¬ 
tary by the Social Security Board. The 
contributions may be credited against 
the tax whether or not they are paid 
with respect to employment as defined 
in section 1607 (c) of the Act. 

(b) Limitation on amount of credit 
allowable. The total credit allowable to 
any taxpayer for contributions paid to 
State unemployment funds shall not ex¬ 


ceed 90 percent of the tax against which 
such credit is applied. 

Example . The Federal return of the 
O Company for the calendar year 1940 
discloses a total tax of $10,000. The 
company is entitled to a credit against 
the tax by reason of contributions paid 
to State unemployment funds. The to¬ 
tal amount of such credit, however, may 
in no event exceed $9,000 (90 percent of 
the Federal tax of $10,000), even though 
the O Company pays contributions in ex¬ 
cess of $9,000. 

(See § 403.402 (d), relating to the ag¬ 
gregate limitation in case an additional 
credit is taken under section 1601 (b) of 
the Act.) 

(c) Limitation on the time within 
which contributions may be paid in or¬ 
der to be allowable as credit —(1) Gen¬ 
eral rule. In order to be allowable as 
credit against the tax, contributions must 
have been actually paid into the State 
unemployment fund on or before the last 
day upon which the return for the tax¬ 
able year is required to be filed, except 
that under the conditions described in 
subparagraph (2), (3), or (4), below, 
credit may be allowed for contributions 
paid after such last day. (The last day 
for filing the return is January 31 next 
following the close of the taxable year 
unless the time for filing the return is 
extended. See §§ 403.506 and 403.507.) 

(2) Exception when contributions are 
paid before July 1. Contributions may 
be paid into a State unemployment fund 
after the last day upon which the return 
for the taxable year is required to be 
filed but before July 1 next following 
such last day. and in such case may be 
credited against the tax in an amount 
not to exceed 90 percent of the amount 
which would have been allowable as 
credit on account of such contributions 
had they been paid into a State unem¬ 
ployment fund on or before such last day. 

Example 1 . The Federal return of the 
M Company for the calendar year 1940 
discloses a total tax of $12,000. The 
company is liable for total State contri¬ 
butions of $8,000 for such year. The due 
date of the company’s Federal return is 
January 31, 1941, no extension of time 
for filing the return having been granted. 
The contributions are not paid until 
February 1, 1941. If the contributions 
had been paid on or before January 31. 
1941, the entire amount could have been 
credited against the tax (such amount 
not exceeding 90 percent of the Federal 
tax of $12,000). Since the contributions 
were paid after January 31, but before 
July 1, 1941, the M Company is entitled 
to a credit of 90 percent of the amount 
of the contributions ($8,000), or $7,200. 
the net liability for Federal tax being 
$4,800 ($12,000 minus $7,200). 

Example 2. The facts are the same as 
in example 1. except that the M Com¬ 
pany is liable for and pays total State 
contributions of $12,000, instead of $8,000. 
If the contributions had been paid on 
or before January 31, 1941, the amount 


allowable as credit would have been $10,- 
800 (90 percent of the Federal tax of 
$12,000). Since the contributions were 
paid after January 31, but before July 1, 
1941, the M Company is entitled to a 
credit of 90 percent of $10,800, or $9,720, 
the net liability for Federal tax being 
$2,280 ($12,000 minus $9,720). 

Example 3. The Federal return of the 
R Company for the calendar year 1940 
discloses a total tax of $10,000. The 
company is liable for total State contri¬ 
butions of $9,000 for such year. The due 
date of the company’s Federal return is 
January 31, 1941, no extension of time 
for filing the return having been granted. 
The R Company pays $8,000 of the total 
State contributions on or before such 
date, and the remaining $1,000 on Feb¬ 
ruary 1, 1941. If the $1,000 had been 
paid on or before January 31, 1941, that 
amount could have been credited against 
the tax (such amount plus the $8,000 
paid on or before January 31, 1941, not 
exceeding 90 percent of the Federal tax 
of $10,000). Since the $1,000 was paid 
after January 31, but before July 1, 1941. 
the R Company is entitled to a credit 
of 90 percent of this amount or $900, 
plus the credit of $8,000 allowable for 
the contributions paid on or before Jan¬ 
uary 31, 1941. The net liability for Fed¬ 
eral tax is thus $1,100 ($10,000, minus 
$8,900). 

(3) Exception when taxpayers' assets 
are in custody or control of certain fiduci¬ 
aries . Contributions of a taxpayer 
whose assets, at any time during the 
period from the last day upon which the 
return for the taxable year is required to 
be filed to June 30 next following such 
last day, both dates inclusive, are in the 
custody or control of a receiver, trustee, 
or other fiduciary appointed by, or under 
the control of, a court of competent juris¬ 
diction, may be paid into the State unem¬ 
ployment fund at any time (subject, 
however, to the provisions of § 403.602 
(c), relating to the statutory period of 
limitations applicable to credits), and 
upon such payment, may be credited 
against the tax in the same amount that 
would have been allowable as credit had 
the contributions been paid on or before 
the last day upon which the return for 
the taxable year was required to be filed. 

(4) Exception when contributions are 
paid to wrong State . Contributions for 
the taxable year paid into a State unem¬ 
ployment fund which are required under 
the unemployment compensation law of 
that State, but which are paid with re¬ 
spect to remuneration on the basis of 
which the taxpayer had, prior to such 
payment, erroneously paid an amount 
as contributions under another unem¬ 
ployment compensation law, shall be 
deemed for purposes of the credit to 
have been paid at the time of the errone¬ 
ous payment. If, by reason of such 
other law, the taxpayer was entitled to 
cease paying contributions for such tax¬ 
able year with respect to services subject 
to such other law. the payment into the 
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proper fund shall be deemed for pur¬ 
poses of credit to have been made on 
the date the return for such year was 
actually filed under section 1604 of the 
Act. 

Example. Employer N, whose Federal 
return for the calendar year 1940 dis¬ 
closes a total tax of $1,000, employs in¬ 
dividuals in State X and State Y during 
the calendar year 1940. N assumes in 
good faith that the services of his em¬ 
ployees are covered by the unemploy¬ 
ment compensation law of State Y, and 
pays as contributions to State Y the 
amount of $900 based upon the remun¬ 
eration of the employees. All of the 
services were in fact covered by the un¬ 
employment compensation law of State 
X, and none by the law of State Y. The 
payment to State Y was made on Janu¬ 
ary 31, 1941. When the error was dis¬ 
covered thereafter. N paid to State X 
contributions in the amount of $900 
based upon such remuneration. Since 
the contributions were paid to State Y 
on January 31, 1941, the contributions to 
State X are, for purposes of the credit, 
deemed to have been paid on such date. 
N is entitled to a credit of $900 against 
the Federal tax of $1,000. the net lia¬ 
bility for Federal tax being $100 ($1,000 
minus $900). 

(d) Limitation on the taxable year 
with respect to which contributions are 
allowable. In order to be allowable as 
credit against the tax for any taxable 
year, the contributions must have been 
paid with respect to such year. (See, 
however, paragraph (e), below.) 

Example 1. Under the unemployment 
compensation law of State X, employer 
M is required to report in his contribution 
return for the quarter ended December 
31, 1940, all remuneration payable for 
services rendered in such quarter. A 
portion of such remuneration is not paid 
to his employees until February 1, 1941. 
On January 20, 1941, M pays to the State 
the total amount of contributions due 
with respect to all remuneration so re¬ 
quired to be reported. Such contribu¬ 
tions, including those with respect to the 
remuneration paid on February 1, 1941, 
may be included in computing the credit 
against the tax for the calendar year 
1940. This is true even though the re¬ 
muneration paid on February 1,1941 (if it 
constitutes “wages”) is required to be re¬ 
ported in the Federal return for 1941 and 
not in the Federal return for 1940. 

Example 2. Under the unemployment 
compensation law of State Y, employer N 
is required to include in his contribution 
return for the quarter ended December 
31, 1940, certain remuneration paid on 
December 30, 1940, to an employee for 
services to be rendered after December 
31. On January 20, 1941 N pays to the 
State the total amount of contributions 
due with respect to all remuneration re¬ 
quired to be reported on the contribution 
return. Such contributions, including 
those with respect to the remuneration 
paid on December 30, 1940, may be in¬ 


cluded in computing the credit against 
the tax for the calendar year 1940. 

(e) Special credit under section 902 
( e ) of the Social Security Act Amend¬ 
ments of 1939 against tax for the taxable 
years 1940, 1941 , and 1942. Notwith¬ 
standing the limitation set forth in para¬ 
graph (d), above (but subject to the 
limitations of paragraphs (a), (b), and 
(c), credit is allowable against the tax 
for the taxable year in which remunera¬ 
tion is paid for services performed during 
a prior year for such contributions paid 
into a State unemployment fund with 
respect to such remuneration as have not 
been credited against the tax for any 
prior taxable year, provided that: 

(1) The contributions are paid with 
respect to remuneration for services per¬ 
formed after December 31, 1938; and 

(2) The contributions shall be allow¬ 
able as credit only against the tax for 
the taxable year 1940, 1941, or 1942. 

Example. Employer M employs indi¬ 
viduals in State Y during the calendar 
years 1939 and 1940. M’s employees are 
paid $300,000 during 1939 for services 
rendered during such year. All of such 
amount is subject to the tax for such 
year. Under the unemployment com¬ 
pensation law of State Y, contributions 
are imposed at the rate of 2.7 percent 
of the remuneration payable for services 
performed in such year. In addition to 
the $300,000 paid in the calendar year 
1939 for services rendered in such year, 
M is required under such law to report 
in his contribution returns for the year 

1939, remuneration in the amount of 

$12,500 payable for services rendered in 
1939 but not paid until 1940. On or 
before January 31, 1940, M pays contri¬ 
butions to the State for the calendar 
year 1939 in the amount of $8,437.50 (2.7 
percent of $312,500). Since the credit 
for contributions paid to the State may 
not exceed 90 percent of the tax against 
which it is applied, the M Company may 
credit against the total tax of $9,000 
(3 percent of $300,000), contributions in 
the amount of $8,100 (90 percent of 
$9,000). Thus, the contributions in the 
amount of $337.50 ($8,437.50 minus 

$8,100) based upon remuneration pay¬ 
able during 1939 but not paid until the 
calendar year 1940, for services per¬ 
formed during 1939, are not creditable 
against the tax for the year 1939. 

During the calendar year 1940, M’s 
employees are paid $300,000 for services 
rendered in the years 1939 and 1940. All 
of such amount is subject to the tax for 
the calendar year 1940. Effective Janu¬ 
ary 1, 1940, the unemployment compen¬ 
sation law of State Y is amended to pro¬ 
vide for contributions at the rate of 2.7 
percent based on the remuneration paid 
(as distinguished from payable) for serv¬ 
ices performed after December 31, 1939. 
Under such law M is required to report 
on his contribution returns for the year 

1940, remuneration in the amount of 
$287,500 paid to employees for services 


rendered after December 31, 1939 ($300,- 
000- minus $12,500 paid in 1940 for serv¬ 
ices rendered in 1939). On or before 
January 31, 1941, M pays to the State 
contributions in the amount of $7,762.50 
(2.7 percent of $287,500). Against the 
total tax of $9,000 for the calendar year 
1940 (3 percent of $300,000), the M Com¬ 
pany may credit the contributions in the 
amount of $7,762.50 paid with respect to 
the year 1940; and. under section 902 (e) 
of the Social Security Act Amendments 
of 1939, may also credit the contributions 
in the amount of $337.50 reported in the 
contribution returns for the year 1939 
(such amount having been paid with re¬ 
spect to remuneration paid during the 
calendar year 1940 for services performed 
during the year 1939 and not credited 
against the tax for the year 1939). 

(f) Refund of State contributions. If, 
subsequent to the filing of the return, 
a refund is made by a State to the tax¬ 
payer of any part of his contributions 
credited against the tax, the taxpayer 
is required to advise the Commissioner 
under oath of the date and amount of 
such refund and the reason therefor, and 
to pay the tax, if any, due as a result 
of such refund, together with interest 
from the date when the tax was due/ 
Section 1601 (b) or the Act 

Additional credit. In addition to the 
credit allowed under subsection (a), a tax¬ 
payer may credit against the tax Imposed by 
section 1600 for any taxable year an amount, 
with respect to the unemployment compensa¬ 
tion law of each State certified for the tax¬ 
able year as provided In section 1602 (or with 
respect to any provisions thereof so certified). 
equal to the amount. If any, by which the 
contributions required to be paid by him with 
respect to the taxable year were less than the 
contributions such taxpayer would have been 
required to pay if throughout the taxable year 
he had been subject under such State law to 
the highest rate applied thereunder in the 
taxable year to any person having individ¬ 
uals In his employ, or to a rate of 2 7 per 
centum, whichever rate is lower. (Sec. 1601 
(b). IJt.C., as amended by sec. 609, Social 
Security Act Amendments of 1939.) 

§ 403.402 Additional credit against 
tax —(a) In general. In addition to the 
credit against the tax allowable for con¬ 
tributions actually paid to State unem¬ 
ployment funds (see § 403.401 of these 
regulations), the taxpayer may be en¬ 
titled to a further credit under section 
1601 (b) of the Act. This further or 
additional credit is allowable to the tax¬ 
payer with respect to the amount of con¬ 
tributions which he is relieved from pay¬ 
ing to an unemployment fund under the 
provisions of a State law which have been 
certified for the taxable year as provided 
in section 1602 of the Act. Generally, 
an additional credit is available to an 
employer, if under the provisions of a 
State law which have been so certified he 
is permitted to pay contributions to such 
State for the taxable year, or portion 
thereof, at a rate which is both lower 
than the highest rate applied under 
such law in such year and lower 
than 2.7 percent. No additional credit is 
allowable except with respect to a State 
law certified by lie Social Security Board 
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for the taxable year as provided in sec¬ 
tion 1602 of the Act (or with respect to 
any provisions thereof so certified). 

(b) Method of computing amount of 
additional credit allowable with respect 
to a State law —(1) Certification of a 
State law as a whole. In ascertaining 
the additional credit for any taxable year 
with respect to a particular State law 
which the Social Security Board cer¬ 
tifies as a whole to the Secretary in ac¬ 
cordance with the provisions of section 
1602 of the Act, the taxpayer must first 
compute the following amounts: 

(i) The amount of contributions 
(whether or not with respect to employ¬ 
ment as defined in section 1607 (c) of 
the Act) which the taxpayer would have 
been required to pay under the State 
law for such year if throughout the year 
he had been subject to the highest rate 
applied under such law in such year, or 
to a rate of 2.7 percent, whichever rate 
is lower. 

(ii) The amount of contributions 
(whether or not with respect to employ¬ 
ment as defined in section 1607 (c) of 
the Act) he was required to pay under 
the State law with respect to such year, 
whether or not paid. 

The amount computed under (ii) should 
then be subtracted from the amount 
computed under (i), and the result will 
be the additional credit for the taxable 
year with respect to the law of that State. 

Example. A employs individuals only 
in State X during the calendar year 1940. 
The unemployment compensation law of 
State X has been certified in its entirety 
to the Secretary by the Social Security 
Board for such year. The highest rate 
applied in such year under such State 
law to any taxpayer was 3 percent. How¬ 
ever, A had obtained a rate of 1 percent 
under the law of such State and was re¬ 
quired to pay his entire year’s contribu¬ 
tions at that rate. The amount of 
remuneration of A’s employees subject to 
contributions under such State law was 
$25,000. The amount of wages paid by 
A during that year with respect to em¬ 
ployment under the Federal law likewise 
was $25,000, the Federal tax at the 3 per¬ 
cent rate being $750. A’s additional 
credit under section 1601 (b) of the Act 
is $425, computed as follows: 


Remuneration subject to contribu¬ 
tions- $25,000 

Contributions at 2.7 percent rate... 675 
Less: 

Contributions required to be paid 
at 1 percent rate_ 250 


Additional credit to A_ 425 


Since the 2.7 percent rate is less than the 
highest rate applied (3 percent), the 2.7 
percent rate is used in computing the 
amount ($675) from which the amount 
of contributions required to be paid at 
the 1 percent rate ($250) is deducted in 
order to ascertain the additional credit 
($425). Thus, A is entitled to an addi¬ 
tional credit under section 1601 (b) of 
the Act of $425. 


(2) Certification with respect to par¬ 
ticular provisions of a State law. If the 
Social Security Board makes a certifica¬ 
tion to the Secretary with respect to par¬ 
ticular provisions of a State law for any 
taxable year pursuant to section 1602 of 
the Act, the additional credit of the tax¬ 
payer for such year with respect to such 
law shall be computed in such manner 
as the Commissioner shall determine. 

(c) Amount of additional credit allow¬ 
able to taxpayer with respect to more 
than one State law. If the taxpayer is 
entitled to additional credit with respect 
to more than one State law in any tax¬ 
able year, the additional credit allow¬ 
able with respect to each State law shall 
be computed separately (in accordance 
with paragraph (b) of this section) and 
the total additional credit allowable 
against the tax for such year shall be 
the aggregate of the additional credits 
allowable with respects to such State 
laws. 

(d) Ninety percent limitation on 
credits. The aggregate of the additional 
credit under section 1601 (b) of the Act, 
the credit under section 1601 (a) of the 
Act. and the special credit under section 
902 (e) of the Social Security Act Amend¬ 
ments of 1939 shall not exceed 90 per¬ 
cent of the tax against which credit is 
taken.* 

§ 403.403 Proof of credit —(a) Credit 
under section 1601 (a) of the Act. Credit 
against the tax for any calendar year for 
contributions paid into State unemploy¬ 
ment funds shall not be allowed unless 
there is submitted to the Commissioner. 

(1) A certificate of the proper officer of 
each State (the laws of which required 
the contributions to be paid) showing, for 
the taxpayer: 

(1) The total amount of contributions 
required under the State law with respect 
to such calendar year (exclusive of pen¬ 
alties and interest) actually paid on or 
before the date the Federal return is re¬ 
quired to be filed; and 

(ii) The amounts and dates of such re¬ 
quired payments (exclusive of penalties 
and interest) actually paid after the date 
the Federal return is required to be filed. 

(2) An affidavit by the taxpayer that 
no part of any payment made by him 
into a State unemployment fund for such 
calendar year, which is claimed as a 
credit against the tax, was deducted or 
is to be deducted from the remuneration 
of individuals in his employ. 

(3) Such other or additional proof as 
the Commissioner may deem necessary to 
establish the right to the credit provided 
for under section 1601 (a) of the Act. 

(b) Special credit under section 902 

(e) of the Social Security Act Amend¬ 
ments of 1939. Special credit under sec¬ 
tion 902 (e) of the Social Security Act 
Amendments of 1939 against the tax for 
the calendar year 1940,1941, or 1942 shall 
not be allowed unless there is submitted 
to the Commissioner: 


(1) A statement by the taxpayer set¬ 
ting forth: 

(1) The calendar year in which the re¬ 
muneration was paid upon which the 
contributions claimed as special credit 
were based; 

(ii) The total amount of such remu¬ 
neration; 

(ill) The calendar year (or each cal¬ 
endar year, if more than one) in which 
the services were performed for which 
such remuneration was paid; 

(iv) The amount and date of payment 
of contributions based upon such re¬ 
muneration; and 

(v) The amount of such contributions 
which was not credited against the tax 
for any prior calendar year. 

(2) Such other or additional proof as 
the Commissioner may deem necessary 
to establish the right to the special credit 
provided for under section 902 (e) of the 
Social Security Act Amendments of 1939. 

(c) Additional credit under section 
1601 ( b ) of the Act. Additional credit 
under section 1601 (b) of the Act shall 
not be allowed against the tax for any 
calendar year unless there is submitted 
to the Commissioner: 

(1) A certificate of the proper officer 
of each State (with respect to the law 
of which the additional credit is claimed) 
showing for the taxpayer: 

(1) The total remuneration with re¬ 
spect to which contributions were re¬ 
quired to be paid by the taxpayer under 
the State law with respect to such cal¬ 
endar year; 

(ii) The rate of contributions applied 
to the taxpayer under the State law with 
respect to such calendar year; 

(Hi) The total amount of contributions 
the taxpayer was required to pay under 
the State law with respect to such calen¬ 
dar year, whether or not paid; and 

(iv) The highest rate of contributions 
applied under the State law in such cal¬ 
endar year to any person having indi¬ 
viduals in his employ. 

If under the law of such State different 
rates of contributions were applied to the 
taxpayer during particular periods of 
such calendar year, the certificate shall 
set forth the information called for in 
(i), (ii), and (iii) with respect to each 
such period, as well as the total amount 
of contributions the taxpayer was re¬ 
quired to pay under such law, whether 
or not paid, and the information called 
for in (iv). 

(2) Such other or additional proof as 
the Commissioner may deem necessary 
to establish the right to the additional 
credit provided for under section 1601 
(b) of the Act.* 

SUBPART E—RETURNS, PAYMENT OP TAX, AND 
RECORDS 

Section 1604 op the Act 
returns 

(a) Requirement. Not later than Janu¬ 
ary 31. next foUowing the close of the tax- 
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able year, each employer shall make a return 
of the tax under this subchapter for such 
taxable year. Each such return shall be 
made under oath, shall be filed with the col¬ 
lector for the district in which is located the 
principal place of business of the employer, 
or, if he has no principal place of business 
in the United States, then with the collector 
at Baltimore, Maryland, and shall contain 
such information and be made in such man¬ 
ner as the Commissioner, with the approval 
of the Secretary, may by regulations pre¬ 
scribe. 

(b) Extension of Time for Filing. The 
Commissioner may extend the time for filing 
the return of the tax imposed by this sub¬ 
chapter, under such rules and regulations 
as he may prescribe with the approval of the 
Secretary, but no such extension shall be for 
more than ninety days. 

(c) Publicity. Returns filed under this 
subchapter shall be open to Inspection in 
the same manner, to the same extent, and 
subject to the same provisions of law, includ¬ 
ing penalties, as returns made under chapter 
1, except that paragraph (2) of subsections 
(a), (b) and (f) of section 55 shall not 
apply. (Sec. 1604, I.R.C., as amended by 
sec. 612, Social Security Act Amendments of 
1939.) 

Section 1605 of the Act 

PAYMENT OF TAXES 

(a) Administration. The tax imposed by 
this subchapter shall be collected by the 
Bureau of Internal Revenue under the direc¬ 
tion of the Secretary and shall be paid into 
the Treasury as internal-revenue collections. 

(b) Addition to Tax in Case of Delin¬ 
quency. If the tax is not paid when due, 
there 6hall be added as part of the tax in¬ 
terest at the rate of 6 per centum per annum 
from the date the tax became due until paid. 

(c) Installment Payments. The tax¬ 
payer may elect to pay the tax in four equal 
Installments instead of In a single payment, 
In which case the first Installment shall be 
paid not later than the last day prescribed 
for the filing of returns, the second install¬ 
ment shall be paid on or before the last day 
of the third month, the third installment on 
or before the last day of the sixth month, and 
the fourth, installment on or before the last 
day of the ninth month, after such last day. 
If the tax or any installment thereof is not 
paid on or before the last day of the period 
fixed for its payment, the whole amount of 
the tax unpaid shall be paid upon notice and 
demand from the collector. 

(d) Extension of time for payment. 
At the request of the taxpayer the time for 
payment of the tax or any installment 
thereof may be extended under regulations 
prescribed by the Commissioner with the ap¬ 
proval of the Secretary, for a period not to 
exceed six months from the last day of the 
period prescribed for the payment of the tax 
or any installment thereof. The amount of 
the tax in respect of which any extension is 
granted shall be paid (with interest at the 
rate of one-half of 1 per centum per month) 
on or before the date of the expiration of 
the period of the extension. 

(e) Fractional parts of a cent. In the 
payment of any tax under this subchapter 
a fractional part of a cent shall be disre¬ 
garded unless It amounts to one-half cent 
or more, in which case it shall be increased 
to 1 cent. 

Section 1610 of the Act 
other laws applicable 

All provisions of law (Including penalties) 
applicable in respect of the taxes imposed by 
section 2700, shall, insofar as not Inconsistent 
with this subchapter, be applicable in respect 
of the tax imposed by this subchapter. 

Section 2709 of the Internal Revenue Code, 

Made Applicable by Section 1610 of the 

Act 

RECORDS, STATEMENTS, AND RETURNS 

Every person liable to any tax imposed by 
this subchapter, or for the collection there¬ 


of. shall keep such records, render under oath 
such statements, make such returns, and 
comply with such rales and regulations, as 
the Commit oner, with the approval of the 
Secretary, may from time to time prescribe. 

Section 3603 of the Internal Revenue Code 

NOTICE REQUIRING RECORDS. STATEMENTS. AND 
SPECIAL RETURNS 

Whenever in the Judgment of the Commis¬ 
sioner necessary he may require any person, 
by notice served upon him. to make a return, 
render under oath such statements, or keep 
such records as the Commissioner deems suffi¬ 
cient to show whether or not such person is 
liable to tax. 

Section 3632 of the Internal Revenue Code 

AUTHORITY TO ADMINISTER OATHS, TAKE 
TESTIMONY, AND CERTIFY 

(a) Internal Revenue Personnel. (1) 
Persons in charge of administration of in¬ 
ternal revenue laws genebally. Every col¬ 
lector, deputy collector, Internal revenue 
agent, and internal revenue officer assigned 
to duty under an internal revenue agent, is 
authorized to administer oaths and to take 
evidence touching any part of the adminis¬ 
tration of the Internal revenue laws with 
which he is charged, or where such oaths and 
evidence are authorized by law or regulation 
authorized by law to be taken. 

(2) Persons in charge of exports and 
drawbacks. Every collector of internal reve¬ 
nue and every superintendent of exports and 
drawbacks is authorized to administer such 
oaths and to certify to such papers as may 
be necessary under any regulation prescribed 
under the authority of the internal revenue 
laws. 

(b) Others. Any oath or affirmation re¬ 
quired or authorized by any internal revenue 
law or by any regulations made under author¬ 
ity thereof may be administered by any per¬ 
son authorized to administer oaths for gen¬ 
eral purposes by the law of the United States, 
or of any State, Territory, or possession of 
the United States, or of the District of Colum¬ 
bia, wherein such oath or affirmation is ad¬ 
ministered, or by any consular officer of the 
United States. This subsection shall not be 
construed as an exclusive enumeration of the 
persons who may administer such oaths or 
affirmations. 

Section 3330 of the Internal Revenue Code 

wi t n essing of returns in lieu of oath 

The Commissioner, with the approval of the 
Secretary, may by regulation prescribe that 
any return required by any internal revenue 
law (except returns required under income 
or estate tax laws) to be under oath may. 
if tbe amount of the tax covered thereby is 
not in excess of $10, be signed or acknowl¬ 
edged before two witnesses instead of under 


Section 3612 (a), (b), and (c) of the In¬ 
ternal Revenue Code 

returns executed by commissioner or 
collector 

(a) Authority of collector. If any per¬ 
son fails to make and file a return or list 
at the time prescribed by law or by regu¬ 
lation made under authority of law, or 
makes, willfully or otherwise, a false or 
fraudulent return or list, the collector or 
deputy collector shall make the return or 
list from his own knowledge and from such 
information as he can obtain through tes¬ 
timony or otherwise. 

(b) Authority of Commissioner. In any 
such case the Commissioner may, from his 
own knowledge and from such information 
as he can obtain through testimony or 
otherwise— 

(1) To make return. Make a return, or 

(2) To amend collector's rcturn. Amend 
any return made by a collector or deputy 
collector. 

(c) Legal status of returns. Any re¬ 
turn or list so made and subscribed by tbe 


Commissioner, or by a collector or deputy 
collector and approved by the Commissioner, 
shall be prima facie good and sufficient 
for all legal purposes. 

Section 3614 (a) of the Internal Revenue 
Code 

examination of books and witnesses 

To determine liability of the taxpayer. 
The Commissioner, for tbe purpose of as¬ 
certaining tbe correctness at any return or 
for the purpose of making a return where 
none has been made, is authorized, by any 
officer or employee of the Bureau of In¬ 
ternal Revenue, including the field service, 
designated by him for that purpose, to ex¬ 
amine any books, papers, records, or mem¬ 
oranda bearing upon tbe matters required 
to be included in the return, and may 
require the attendance of the person ren¬ 
dering the return or of any officer or em¬ 
ployee of such person, or the attendance 
of any other person having knowledge in 
the premises, and may take his testimony 
with reference to the matter required by 
law to be included in such return, with 
power to administer oaths to such person 
or persons. 

Section 2702 (a) or the Internal Revenue 

Code, Made Applicable by Section 1610 of 

the Act 

payment of tax 

Date of Payment. The tax shall, without 
assessment by the Commissioner or notice 
from the collector, be due and payable to 
the collector for tbe district in which is 
located the principal place of business, at 
tbe time fixed • • • for filing tbe 

return. 

Section 3312 of the Internal Revenue Code 

period of limitation upon assessment and 
collection 

Except in the case of income, estate, and 
gift taxes— 

(a) General Rule. All internal revenue 
taxes shall (except as provided in subsec¬ 
tions (b). (c). and (d)) be assessed within 
four years after such taxes became due, and 
no proceeding in court without assessment 
for the collection of such taxes shall be be¬ 
gun after the expiration of five years after 
such taxes became due. 

(b) False Return or no Return. In case 
of a false or fraudulent return with intent to 
evade tax, or of a failure to file a return 
within the time required by law, the tax may 
be assessed, or a proceeding in court for the 
collection of such tax may be begun without 
assessment, at any time. 

(c) Willful Attempt To Evade Tax. In 
case of a willful attempt in any manner to 
defeat or evade tax, tbe tax may be assessed, 
or a proceeding in court for the collection of 
such tax may be begun without assessment, 
at any time. 

(d) Collection After Assessment. Where 
the assessment of any tax imposed by this 
title has been made within tbe statutory 
period of limitation properly applicable 
thereto, such tax may be collected by dis¬ 
traint or by a proceeding in court, but only 
if begun— 

(1) Within six years after the assessment 
of the tax, or 

(2) Prior to the expiration of any period 
for collection agreed upon in writing by the 
Commissioner and the taxpayer. 

§ 403.501 Returns. Every employer 
(see § 403.205) shall make a return on 
Form 940 for each calendar year in ac¬ 
cordance with the instructions and regu¬ 
lations applicable thereto. Copies of the 
prescribed form may be obtained from 
collectors.* 

§ 403.502 When to report wages. 
Wages shall be reported In the tax return 
for the calendar year in which they were 
actually paid unless they were construe- 
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tively paid in a prior calendar year, in 
which case such wages shall be reported 
only in the return for such prior year.* 

§ 403.503 Termination of business — 
(a) Final returns. The last return on 
Form 940 filed by a person who has 
ceased to be an employer by reason of 
the discontinuance, sale, or other trans¬ 
fer of his business shall be marked “Final 
return” by such person or the person 
filing the return. 

(b) Statements. Each person who has 
ceased to be an employer by reason 
of the discontinuance, sale, or other 
transfer of his business shall promptly 
submit to the collector for the district in 
which such person filed his last return 
a statement, in writing, giving the ad¬ 
dress at which the records required by 
§ 403.511 will be kept, the name of the 
person keeping such records, and, if the 
business has been sold or otherwise trans¬ 
ferred to another person, the name and 
address of such person and the date on 
which such sale or other transfer took 
effect. If no such sale or transfer oc¬ 
curred or the employer does not know 
the name of the person to whom the 
business was sold or transferred, that 
fact should be included in the state¬ 
ment.* 

§ 403.504 Execution of returns. Ex¬ 
cept as provided in this section, each re¬ 
turn shall be signed and verified under 
oath or affirmation by (a) the individual, 
if the employer is an individual; (b) the 
president, vice president, or other prin¬ 
cipal officer, if the employer is a corpo¬ 
ration; (c) a responsible and duly au¬ 
thorized member or officer having knowl¬ 
edge of its affairs, if the employer is a 
partnership or other unincorporated or¬ 
ganization; or (d) the fiduciary, if the 
employer is a trust or estate. The em¬ 
ployer’s return may be executed by an 
agent in the name of the employer if an 
acceptable power of attorney is filed with 
the collector and if such return includes 
the wages paid to all employees of the 
employer for the period covered by the 
return. 

The oath or affirmation may be ad¬ 
ministered by any person duly authorized 
to administer oaths for general purposes 
by the law of the United States, or of any 
State, Territory, or possession of the 
United States, or of the District of Co¬ 
lumbia, wherein such oath or affirmation 
is administered, or by any consular officer 
of the United States. Returns executed 
abroad may be attested free of charge 
before a United States consular officer. 
If a foreign notary or other official hav¬ 
ing no seal acts as attesting officer, the 
authority of such attesting officer should 
be certified to by some judicial officer or 
other proper officer having knowledge of 
the appointment and official character 
of the attesting officer. This section is 
not an exclusive enumeration of the per¬ 
sons who may administer oaths or affir¬ 
mations. 

If the tax shown to be payable by any 
return on Form 940 is $10 or less, the 


return may be signed or acknowledged 
before two witnesses instead of under 
oath.* 

§ 403.505 Use of prescribed forms. 
Copies of the prescribed return form will 
so far as possible be furnished employers 
by collectors without application there¬ 
for. An employer will not be excused 
from making a return, however, by the 
fact that no return form has been fur¬ 
nished to him. Employers not supplied 
with the proper form should make appli¬ 
cation therefor to the collector in ample 
time to have their returns prepared, ver¬ 
ified, and filed with the collector on or 
before the due date. (See § 403.506, 
relating to the place and time for filing 
returns; see also section 403.503, relating 
to final returns.) If the prescribed form 
is not available, a statement made by 
the employer disclosing the amount of 
wages paid during the calendar year for 
which a return is required and the 
amount of tax due may be accepted as a 
tentative return. If filed within the pre¬ 
scribed time the statement so made will 
relieve the employer from liability for 
the addition to tax imposed for the delin¬ 
quent filing of the return by section 3612 
(d) (1) of the Internal Revenue Code 
(see § 403.605 (a) of these regulations) 
provided that, without unnecessary delay, 
such tentative return is supplemented by 
a return made on the proper form. 

Each return, together with a copy 
thereof and any supporting data, shall be 
filled in and disposed of in accordance 
with the instructions and regulations 
applicable thereto. (See § 403.506, relat¬ 
ing to the place and time for filing re¬ 
turns, and § 403.511 (c) and (e). relating 
to copies of returns, schedules, and state¬ 
ments, and to the place and period for 
keeping records.) The return shall be 
carefully prepared so as fully and accu¬ 
rately to set forth the data therein called 
for. Returns which have not been so 
prepared will not be accepted as meeting 
the requirements of the Act. Consoli¬ 
dated returns of two or more employers 
are not permitted, as for example, re¬ 
turns of a parent and a subsidiary 
corporation, or of a business operated by 
two different employers during the year.* 
§ 403.506 Place and time for filing 
returns. Each return shall be filed with 
the collector for the district in which is 
located the principal place of business 
of the employer, or if the employer has 
no principal place of business in the 
United States, with the collector at Bal¬ 
timore, Md. Except as provided in 
§ 403.507. each return shall be filed on 
or before January 31 next following the 
calendar year for which it is made. If 
the last day for filing any return falls 
on Sunday or a legal holiday, the return 
may be filed on the next following busi¬ 
ness day. If placed in the mails, the 
return shall be posted in ample time to 
reach the collector’s office, under ordi¬ 
nary handling of the mails, on or before 
the due date. As to additions to the tax 
for failure to file a return within the 


prescribed time, see § 403.605 (a). See 
also section 2707 of the Internal Revenue 
Code relating to penalties.* 

§ 403.507 Extension of time for filing 
returns. It is important that every em¬ 
ployer render on or before January 31, 
next following the close of the calendar 
year, a return for such year as nearly 
complete as it is possible for him to pre¬ 
pare. However, the Commissioner is au¬ 
thorized to grant an extension of time 
for not more than 90 days for filing 
returns, under such rules and regulations 
as he may prescribe with the approval 
of the Secretary. Accordingly, authority 
for granting extensions of time for filing 
returns is hereby delegated to the several 
collectors of internal revenue. Applica¬ 
tion for extension of time for filing a 
return shall be addressed to the collector 
for the district in which the employer 
is required to file his return, and shall 
contain a full recital of the causes for 
the delay. The application shall be made 
in writing, and shall be filed with the 
collector on or before January 31 next 
following the close of the calendar year, 
or the date prescribed for filing the 
return in any prior extension granted. 
An extension of time for filing a return 
does not operate to extend the time for 
the payment of the tax or any part 
thereof. (For extensions of time for 
payment of tax, see § 403.509.) * 

§ 403.508 Payment of tax. The tax is 
due and payable to the collector for the 
district in which the employer is required 
to file his return, without assessment by 
the Commissioner or notice by the col¬ 
lector, on the date fixed by law for filing 
the return, that is, on the 31st day of 
January next following the close of the 
calendar year for which the tax is due. 
The tax may, at the option of the tax¬ 
payer, be paid in four equal installments 
instead of in a single payment, in which 
case the first installment is to be paid on 
or before January 31, the second install¬ 
ment on or before April 30. the third 
installment on or before July 31, and the 
fourth installment on or before October 
31. If the taxpayer elects to pay the tax 
in four installments, each installment 
must be equal in amount; but any in¬ 
stallment may be paid, at the election 
of the taxpayer, prior to the date pre¬ 
scribed for its payment. If the tax or 
any installment thereof is not paid in 
full on or before the date fixed for its 
payment either by the Act or by the 
Commissioner in accordance with the 
terms of an extension of time granted for 
the payment of the tax or installment, 
the whole amount of the tax unpaid shall 
be paid upon notice and demand from 
the collector. For provisions relating 
to interest, additions to tax, and penal¬ 
ties, see §§403.603. 403.604, and 403.605 
of these regulations and section 2707 of 
the Internal Revenue Code.* 

§ 403.509 Extension of time for pay¬ 
ment of the tax or installment thereof. 
If it is shown to the satisfaction of the 
Commissioner that the payment of the 
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tax or any part or installment thereof 
upon the date or dates prescribed for the 
payment thereof will result in undue 
hardship to the taxpayer, the Commis¬ 
sioner, at the request of the taxpayer, 
may grant an extension of time for the 
payment for a period not to exceed six 
months from the date prescribed for the 
payment of such amount, part, or in¬ 
stallment. The extension will not be 
granted upon a general statement of 
hardship. The term “undue hardship” 
means more than an inconvenience to 
the taxpayer. It must appear that sub¬ 
stantial financial loss, for example, due 
to the sale of property at a sacrifice 
price, will result to the taxpayer from 
making payment of the amount on the 
due date. If a market exists, the sale 
of property at the current market price 
is not ordinarily considered as resulting 
in an undue hardship. 

An application for an extension of 
time for the payment of such tax, part, 
or installment, should be made under 
oath on the prescribed form, and must 
be accompanied or supported by evidence 
showing the undue hardship that would 
result to the taxpayer if the extension 
were refused. A sworn statement of as¬ 
sets and liabilities of the taxpayer is re¬ 
quired and should accompany the appli¬ 
cation. An itemized statement showing 
all receipts and disbursements for each 
of the three months preceding the due 
date of the tax or installment shall also 
be submitted. The application with the 
evidence must be filed with the collector, 
who will at once transmit it to the Com¬ 
missioner with his recommendations as 
to the extension. When it is received by 
the Commissioner it will be examined 
immediately and. if possible, within 30 
days will be rejected, approved, or ten¬ 
tatively approved, subject to certain 
conditions of which the taxpayer will 
be immediately notified. TTie Commis¬ 
sioner will not consider an application 
for an extension of time for the payment 
of the tax or installment unless such 
application is made In writing, and is 
made to the collector on or before the 
due date of the tax or installment there¬ 
of for which the extension is desired, or 
on or before the date or dates prescribed 
for payment in any prior extension 
granted. 

As a condition to the granting of such 
an extension, the Commissioner will 
usually require the taxpayer to furnish a 
bond on the prescribed form In an 
amount not exceeding double the amount 
of the tax or installment or to furnish 
other security satisfactory to the Com¬ 
missioner for the payment of the tax or 
installment thereof, on the date pre¬ 
scribed for payment in the extension, so 
that the risk of loss to the Government 
will not be greater at the end of the ex¬ 
tension period than it was at the begin¬ 
ning of the period. If a bond is required 
it shall be conditioned upon the payment 


of the tax or installment, the interest, 
and additional amounts assessed in con¬ 
nection therewith in accordance with the 
terms of the extension granted, and shall 
be executed by a surety company holding 
a certificate of authority from the Secre¬ 
tary of the Treasury as an acceptable 
surety on Federal bonds, and shall be 
subject to the approval of the Commis¬ 
sioner. In lieu of such a bond, the tax¬ 
payer may file a bond secured by deposit 
of bonds or notes of the United States, 
or bonds or notes fully guaranteed by the 
United States, equal in their total par 
value to an amount not exceeding double 
the amount of the tax or installment 
thereof, together with an agreement 
authorizing, in case of default, the col¬ 
lection or sale of such bonds or notes so 
deposited. A request by the taxpayer 
for an extension of time for the payment 
of one installment does not operate to 
procure an extension of time for pay¬ 
ment of subsequent installments. If an 
extension of time for payment of the tax 
or any installment is granted, the 
amount, time for payment of which is 
so extended, shall be paid on or before 
the expiration of the period of the ex¬ 
tension. together with interest at the 
prescribed rate on such amount from 
the date when the payment should have 
been made if no extension had been 
granted until the expiration of the period 
of the extension. (See section 1605 (d) 
of the Act.) • 

§ 403.510 Fractional part of a cent. 
In the payment of the tax or any in¬ 
stallment thereof to the collector, a frac¬ 
tional part of a cent shall be disregarded 
unless it amounts to one-half cent or 
more, in which case it shall be increased 
to 1 cent. Fractional parts of a cent 
shall not be disregarded in the computa¬ 
tion of the tax or any installment there¬ 
of. • 

§ 403-511 Records — (a) Records of 
employers. Every employer subject to 
the tax for any calendar year shall, with 
respect to each such year, keep such 
permanent records as are necessary to 
establish— 

(1) the total amount of remuneration 
whether in cash or in a medium other 
than cash (Including amounts deducted 
from such remuneration) paid to his 
employees dining the calendar year for 
services performed after December 31, 
1938; 

(2) the amount of such remuneration 
which constitutes wages subject to the 
tax (see §§ 403.227 and 403.228); 

(3) the amount of contributions paid 
by him Into each State unemployment 
fund, with respect to services subject to 
the law of such State, showing sepa¬ 
rately (i) payments made and not de¬ 
ducted (or to be deducted) from the 
remuneration of his employees, and (ii) 
payments made and deducted (or to be 
deducted) from the remuneration of his 
employees; and 


(4) the information required to be 
shown on the prescribed return and the 
extent to which the employer is liable for 
the tax. 

If the total remuneration paid (item 
(1), above) and the amount thereof 
which is subject to the tax (item (2), 
above) are not equal, the reason there¬ 
for shall be made a matter of record. 

No particular form is prescribed for 
keeping the records required by this 
paragraph (a). Each employer shall use 
such forms and systems of accounting as 
will enable the Commissioner to ascertain 
whether the tax for which the employer 
is liable is correctly computed and paid. 

(b) Records of persons who are not 
employers. Any person who employs in¬ 
dividuals in employment (see § 403.203) 
during any calendar year but who con¬ 
siders that he is not an employer subject 
to the tax (see § 403.205) shall, with re¬ 
spect to each such year, be prepared to 
establish by proper records (Including, 
where necessary, records of the number 
of employees employed each day) that 
he is not an employer subject to the tax. 
No particular form is prescribed for keep¬ 
ing the records required by this para¬ 
graph. 

(c) Copies of returns , schedules, and 
statements. Every person who is re¬ 
quired, by these regulations or by instruc¬ 
tions applicable to any form prescribed 
under these regulations, to keep any copy 
of any return, schedule, statement, or 
other document, shall keep such copy as 
part of his records. 

(d) Records of claimants. Any per¬ 
son claiming refund, credit, or abate* 5 
ment of any tax, penalty, or interest shall 
keep a complete and detailed record with 
respect to such tax, penalty, or interest. 

(e) Place and period for keeping rec¬ 
ords. All records required by these reg¬ 
ulations shall be kept, by the person 
required to keep them, at one or more 
convenient and safe locations accessible 
to internal revenue officers. Such rec¬ 
ords shall at all times be open for inspec¬ 
tion by such officers. If the employer has 
a principal place of business in the 
United States, the records required by 
paragraphs (c) and (d) of this section 
shall be kept at such place of business. 

Records required by paragraphs (a) 
and (c) of this section shall be main¬ 
tained for a period of at least four years 
after the date the tax to which they 
relate becomes due, or the date the tax is 
paid, whichever is the later. Records 
required by paragraph (b) of this section 
shall be maintained for a period of at 
least four years after the due date of the 
tax for the calendar year to which they 
relate. Records required by paragraph 
(d) of this section (including any record 
required by paragraph (a) or (c) which 
relates to a claim) shall be maintained 
for a period of at least four years after 
the date the claim is filed.* 
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SUBPART F—MISCELLANEOUS PROVISIONS 

Jeopardy Assessments 

Section 3660 or the Internal Revenue Code 

JEOPARDY ASSESSMENT 

(a) If the Commissioner believes that the 
collection of any tax (other than income tax, 
estate tax, and gift tax) under any provision 
of the internal-revenue laws will be Jeopard¬ 
ized by delay, he shall, whether or not the 
time otherwise prescribed by law for making 
return and paying such tax has expired, im¬ 
mediately assess such tax (together with all 
interest and penalties the assessment of 
which is provided for by law). Such tax. 
penalties, and interest s hal l thereupon be¬ 
come immediately duo and payable, and im¬ 
mediate notice and demand shall be made 
by tbe collector for the payment thereof. 
Upon fafiure or refusal to pay such tax, 
penalty, and interest, collection thereof by 
distraint shall be lawful without regard to 
the period prescribed in section 3690. 

(b) The collection of the whole or any part 
of the amount of such assessment may be 
stayed by filing with the collector a bond In 
such amount, not exceeding double the 
amount as to which the stay is desired, and 
with such sureties, 4 as the collector deems 
necessary, conditioned upon the payment of 
the amount collection of which is stayed, at 
the time at which, but for this section, such 
amount would be due. 

§ 403.601 Jeopardy assessments. 
Whenever, in the opinion of the collector, 
the collection of the tax will be jeopard¬ 
ized by delay, he should report the case 
promptly to the Commissioner by tele¬ 
gram or letter. The communication 
should recite the full name and address 
of the person involved, the tax-return 
period or periods involved, the amount of 
tax due for each period, the date any re¬ 
turn was filed by or for the taxpayer for 
such period, a reference to any prior 
assessment made for such period against 
the taxpayer, and a statement as to the 
reason for the recommendation, which 
will enable the Commissioner to assess 
the tax, together with all penalties and 
interest due. Upon assessment such tax, 
penalty, and interest shall become imme¬ 
diately due and payable, whereupon the 
collector will issue immediately a notice 
and demand for payment of the tax, 
penalty, and interest. 

The collection of the whole or any part 
of the amount of the jeopardy assess¬ 
ment may be stayed by filing with the 
collector a bond in such amount, not ex¬ 
ceeding double the amount with respect 
to which the stay is desired and with such 
sureties as the collector deems necessary. 
Such bond shall be conditioned upon the 
payment of the amount, collection of 
which is stayed, at the time at which, but 
for the jeopardy assessment, such amount 
would be due. In lieu of surety or sur¬ 
eties the taxpayer may deposit with the 
collector bonds or notes of the United 
States, or bonds or notes fully guaranteed 
by the United States, having a par value 
not less than the amount of the bond re¬ 
quired to be furnished, together with an 
agreement authorizing the collector in 
case of default to collect or sell such 
bonds or notes so deposited. 

Upon refusal to pay, or failure to pay 
or give bond, the collector will proceed 
immediately to collect the tax, penalty, 


and interest by distraint without regard 
to the period prescribed in section 3690 
of the Internal Revenue Code.* 

Refunds. Credits, and Abatements 

Section 3770 (a) of the Internal Revenue 
Code 

AUTHORITY TO MAKS ABATEMENTS, CREDITS, AND 
REFUNDS 

To TAXPAYERS-(1) ASSESSMENTS AND COL¬ 

LECTIONS generally. Except as otherwise 
provided by law In the case of Income, estate, 
and gift taxes, the Commissioner, subject 
to regulations prescribed by the Secretary. Is 
authorized to remit, refund, and pay back 
all taxes erroneously or Illegally assessed or 
collected, aU penalties collected without au¬ 
thority. and all taxes that appear to be un¬ 
justly assessed or excessive in amount, or 
in any manner wrongfully collected. 

(2) Assessments and collections after 
limitation period. —Any tax (or any Interest, 
penalty, additional amount, or addition to 
such tax) assessed or paid after the expiration 
of the period of limitation properly appli¬ 
cable thereto shall be considered an overpay¬ 
ment and shah be credited or refunded to the 
taxpayer If claim therefor Is filed within the 
period of limitation for filing such claim. 


Section 2703 (a) of the Internal Revenue 

Code, Made Applicable by Section 1610 of 

the Act 

erroneous payments 

In General. In the case of any overpay¬ 
ment • • • of the tax • • • the 

person making such overpayment • • • 

may take credit therefor against taxes due 
upon any • • • return • • •• 

Section 1601 (a) (6) of the Act 

Refund of the tax (including penalty and 
interest collected with respect thereto, If 
any), based on any credit allowable under 
this section, may be made In accordance with 
the provisions of law applicable In the case of 
erroneous or Illegal collection of the tax. No 
Interest shall be allowed or paid on the 
amount of any such refund. (8ec. 1601 (a) 
(5). I.R.C., as added by sec. 609, Social 
Security Act Amendments of 1939.) 

Section 3313 of the Internal Revenue Code 

PERIOD OF LIMITATION UPON REFUNDS AND 
CREDITS 

All claims for the refunding or crediting of 
any Internal revenue tax alleged to have been 
erroneously or Illegally assessed or collected, 
or of any penalty alleged to have been col¬ 
lected without authority, or of any sum 
alleged to have been excessive or in any 
manner wrongfully collected must • • • 

be presented to the Commissioner within 
four years next after the payment of such 
tax. penalty, or sum. The amount of the 
refund • • • shall not exceed the por¬ 

tion of the tax, penalty, or sum paid during 
the four years Immediately preceding the 
filing of the claim, or if no claim was filed, 
then during the four years immediately pre¬ 
ceding the allowance of the refund. 

Section 3477 or the United States Revised 
Statutes 

WHEN ASSIGNMENT OF CLAIMS VOID 

All transfers and assignments made of 
any claim upon the United States, or of any 
part or share thereof, or interest therein, 
whether absolute or conditional, and what¬ 
ever may be the consideration therefor, and 
all powers of attorney, orders, or other au¬ 
thorities for receiving payment of any such 
claim, or of any part or share thereof, shall 
be absolutely null and void, unless they 
are freely made and executed in the pres¬ 
ence of at least two attesting witnesses, after 
the allowance of such a claim, the ascertain¬ 
ment of the amount due. and the issuing of 
a warrant for the payment thereof. Such 
transfers, assignments, and powers of attor¬ 


ney, must recite the warrant for payment, 
and must be acknowledged by the person 
making them, before an officer having au¬ 
thority to take acknowledgments of deeds, 
and shall be certified by the officer; and it 
must appear by the certificate that the officer, 
at the time of the acknowledgment, read 
and fully explained the transfer, assign¬ 
ment, or warrant of attorney to the person 
acknowledging the same. 

§ 403.602 Refund or credit of over¬ 
payments; abatement of overassess - 
ments —<a) Who may make claims. If 
more than the correct amount of tax, 
penalty, or interest is paid to the col¬ 
lector, the person who paid such tax, 
penalty, or interest to the collector may 
file a claim for refund of such overpay¬ 
ment or may file a claim for credit of 
such overpayment against the tax shown 
to be due on any return on Form 940 
which he files. If more than the correct 
amount of tax, penalty, or interest is 
assessed but not paid to the collector, 
the person against whom the assessment 
is made may file a claim for abatement 
of such overassessment. 

(b) Form of claims. Each claim for 
refund, credit, or abatement under this 
section shall be made on Form 843 in 
accordance with these regulations and 
the instructions relating to such form. 
Copies of Form 843 may be obtained 
from any collector. A separate claim on 
such form shall be made for each taxable 
year. All grounds in detail and all facts 
alleged in support of the claim must be 
clearly set forth under oath. The claim 
shall be filed with the collector for the 
district in which the tax was assessed 
or paid. 

(c) Limitations on claims. No refund 
or credit will be allowed after the ex¬ 
piration of four years after the payment 
to the collector of the tax, penalty, ot 
interest, except upon one or more of the 
grounds set forth in a claim filed prior 
to the expiration of such 4-year period. 

(d) Claims improperly made. Any 
claim which does not comply with the 
requirements of this section will not be 
considered for any purpose as a claim 
for refund, credit, or abatement. 

(e) Proof of representative capacity . 
If a return is made by an individual who 
thereafter dies and a refund claim is 
made by a legal representative of the de¬ 
ceased, certified copies of the letters 
testamentary, letters of administration, 
or other similar evidence must be an¬ 
nexed to the claim, to show the authority 
of the executor, administrator, or other 
fiduciary by whom the claim is made. 
If an executor, administrator, guardian, 
trustee, receiver, or other fiduciary 
makes a return and thereafter a refund 
claim is made by the same fiduciary, 
documentary evidence to establish the 
legal authority of the fiduciary need not 
accompany the claim, provided a state¬ 
ment is made in the claim showing that 
the return was made by the fiduciary 
and that the latter is still acting. In 
such cases, if a refund or interest is to 
be paid, letters testamentary, letters of 
administration, or other evidence may be 
required, but should be submitted only 
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upon the receipt of a specific request 
therefor. If a claim is made by a fiduci¬ 
ary other than the one by whom the 
return was made, the necessary docu¬ 
mentary evidence should accompany the 
claim. The affidavit may be made by 
the agent of the person assessed, but in 
such case a power of attorney must ac¬ 
company the claim. 

(f) Refunds under section 1601 (a) (5) 
of the Act. The provisions of this section 
of these regulations shall apply in the 
case of claims for refund based upon 
credit allowable under section 1601 of the 
Act (see subpart D of these regulations) •• 

Interest and Additions to Tax 

Section 1605 (b) of the Act 

ADDITION TO TAX IN CASE OF DELINQUENCY 

If the tax is not paid when due. there shall 
be added as part of the tax Interest at the 
rate of 6 per centum per annum from the 
date the tax became due until paid. 

Section 8655 of the Internal Revenue Code 

NOTICE AND DEMAND FOR TAX 

(a) Delivery. Where it is not otherwise 
provided, the coUector shall in person or by 
deputy, within ten days after receiving any 
list of taxes from the Commissioner, give 
notice to each person liable to pay any taxes 
stated therein, to be left at his dwelling or 
usual place of business, or to be sent by mail, 
stating the amount of such taxes and de¬ 
manding payment thereof. 

(b) Addition to tax for nonpayment. If 

such person does not pay the taxes, within 
ten days after the service or the sending by 
mall of such notice, it shall be the duty of 
the coUector or his deputy to collect the said 
taxes with a penalty of 5 per centum addi¬ 
tional upon the amount of taxes, and interest 
at the rate of 6 per centum per annum from 
the date of such notice to the date of 
payment • • *. 

• * • • • 

§ 403.603 Interest. If the tax Is not 
paid to the coUector when due, interest 
accrues at the rate of 6 percent per 
annum.* 

§ 403.604 Addition to tax for failure to 
pay an assessment after notice and de¬ 
mand. (a) If tax. penalty, or interest is 
assessed and the entire amount thereof 
is not paid within 10 days after the date 
of issuance of notice and demand for 
payment thereof, based on such assess¬ 
ment, there accrues under section 3655 
of the Internal Revenue Code (except as 
provided in paragraph (b) of this sec¬ 
tion) a penalty of 5 percent of the assess¬ 
ment remaining unpaid at the expiration 
of such period. 

(b) If. within 10 days after the date of 
issuance of notice and demand, a claim 
for abatement of any amount of the as¬ 
sessment is filed with the collector, the 5 
percent penalty does not attach with 
respect to such amount. If the claim is 
rejected in whole or in part and the 
amount rejected is not paid, the coUector 
shall issue notice and demand for such 
amount. If payment is not made within 
10 days after the date the coUector issues 
the notice and demand, the 5 percent 
penalty attaches with respect to the 
amount rejected. The filing of the claim 
does not stay the running of interest.* 


Section 3612 (d) and (e) of the Internal 
Revenue Code 

(d) Additions to tax.—(1) Failure to file 
return. In case of any failure to make and 
file a return or list within the time pre¬ 
scribed by law. or prescribed by the Com¬ 
missioner or the collector In pursuance of 
law. the Commissioner shall add to the tax 
25 per centum of its amount, except that 
when a return Is filed after such time and it 
Is shown that the failure to file It was due 
to a reasonable cause and not to willful 
neglect, no such addition shall be made to 
the tax: Provided, That In the case of a fail¬ 
ure to make and file a return required by 
law. within the time prescribed by law or 
prescribed by the Commissioner in pursuance 
of law, If the last date so prescribed for filing 
the return is after August 30. 1935, then there 
shall be added to the tax. In lieu of such 25 
per centum: 5 per centum if the failure is for 
not more than 30 days, with an additional 
5 per centum for each additional 30 days or 
fraction thereof during which failure con¬ 
tinues. not to exceed 25 per centum In the 
aggregate. 

(2) Fraud. In case a false or fraudulent 
return or list is willfully made, the Com¬ 
missioner shall add to the tax 50 per centum 
of Its amount. 

• • * • • 

(e) Collection of additions to tax. The 
amount added to any tax under paragraphs 
(1) and (2) of subsection (d) shall be col¬ 
lected at the same time and in the same 
manner and as a part of the tax unless the 
tax has been paid before the discovery 
of the neglect, falsity, or fraud, in which 
case the amount so added shall be collected 
In the same manner as the tax. 

§ 403.605 Additions to tax for delin¬ 
quent or false returns —(a) Delinquent 
returns. If a person fails to make and 
file a return within the prescribed time, 
a certain percent of the amount of the 
tax is added to the tax unless the re¬ 
turn is later filed and failure to file the 
return within the prescribed time is 
shown to be due to reasonable cause 
and not to willful neglect. The amount 
to be added to the tax is 5 percent if 
the failure is for not more than 30 
days, with an additional 5 percent for 
each additional 30 days or fraction 
thereof during which failure continues, 
not to exceed 25 percent in the aggre¬ 
gate. In computing the period of de¬ 
linquency all Sundays and holidays after 
the due date are counted. Two classes, 
of delinquents are subject to this addi¬ 
tion to the tax: 

(1) Hiose who do not file returns 
and for whom returns are made by a 
collector, a deputy collector, or *the 
Commissioner; and 

(2) Those who file tardy returns and 
are unable to show reasonable cause 
for the delay. 

A person who files a tardy return 
and wishes to avoid the addition to the 
tax for delinquency must make an af¬ 
firmative showing of all facts alleged 
as a reasonable cause for failure to file 
the return on time in the form of a 
statement which should be attached to 
the return as a part thereof. 

(b) False returns . If a false or 
fraudulent return is willfully made, the 
addition to tax under section 3612 (d) 


(2) of the Internal Revenue Code is 50 
percent of the total tax due for the 
entire period involved including any 
tax previously paid.* 

Penalties 

Section 2707 or the Internal Revenue Code. 
Made Applicable by Section 1610 of try. 
Act 


PENALTIES 

(a) Any person who wUlfully falls to pay 

collect, or truthfully nocount for and pay 
over the tax • • • or willfully attempts 

in any manner to evade or defeat any such 
tax or the payment thereof, shall, in addi¬ 
tion to other penalties provided by law, be 
liable to a penalty of the amount of the tax- 
evaded. or not paid, collected, or accounted 
for and paid over, to be assessed and coUected 
in the same manner as taxes are assessed and 
collected. No penalty shall be assessed under 
this subsection for any offense for which a 
penalty may be assessed under authority of 
section 3612. 

(b) Any person required under this sub¬ 
chapter to pay any tax. or required by law 
or regulations made uifder authority thereof 
to make a return, keep any records, or supply 
any Information, for the purposes of the 
computation, assessment, or collection or any 
tax Imposed by this subchapter who will¬ 
fully falls to pay such tax, make such returns, 
keep such records, or supply such Informa¬ 
tion. at the time or times required by law 
or regulations, shall, in addition to other 
penalties provided by law, be guilty. of a 
misdemeanor and, upon conviction thereof, 
be fined not more than $10,000, or Imprisoned 
for not more than one year, or both, together 
with the costs of prosecution. 

(c) Any person required under this sub¬ 
chapter to collect, account for and pay over 
any tax Imposed by this subchapter, who 
willfully fails to collect or truthfully account 
for and pay over such tax, and any person 
who willfully attempts In any manner to 
evade or defeat any tax Imposed by this sub¬ 
chapter or the payment thereof, shall. In 
addition to other penalties provided by law, 
be guilty of a felony and. upon conviction 
thereof, be fined not more than $10,000. or 
Imprisoned for not more than five years, or 
both, together with the costs of prosecution. 

(d) The term “person” as used In this sec¬ 
tion Includes an officer or employee of a cor¬ 
poration. or a member or employee of a 
partnership, who as such officer, employee, 
or member Is under a duty to perform the 
act in respect of which the violation occurs. 

Section 3616 of the Internal Revenue Code 
penalties 

Whenever any person— 

(a) False returns. Delivers or discloses 

to the collector or deputy any false or fraud¬ 
ulent list, return, account, or statement, with 
intent to defeat or evade the valuation, 
enumeration, or assessment Intended to be 
made; or, „ 

(b) Neglect to obey summons. Being 
duly summoned to appear to testify, or to 
appear and produce books as required under 
section 3615, neglects to appear or to produce 
said books— 

he shall be fined not exceeding $1,000. or be 
Imprisoned not exceeding one year, or both, 
at the discretion of the court, with costs 
of prosecution. 

• • • • • 


Section 35 (A) of the Criminal Code, as 
Amended 

Whoever shall make or cause to be made 
present or cause to be presented, for pay- 
ent or approval, to or by any person or 
ficer in the civil, military, or naval service 
the United States, or any department 
tereof, or any corporation in which the 
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United States of America is a stockholder, 
any claim upon or against the Government 
of the United States, or any department or 
officer thereof, or any corporation in which 
the United States of America is a stock¬ 
holder, knowing such claim to be false, fic¬ 
titious, or fraudulent; or whoever shall 
knowingly and willfully falsify or conceal 
or cover up by any trick, scheme, or device 
a material fact, or make or cause to be made 
any false or fraudulent statements or rep¬ 
resentations, or make or use or cause to be 
made or used any false bill, receipt, voucher, 
roll, account, claim, certificate, affidavit, or 
deposition, knowing the same to contain any 
fraudulent or fictitious statement or entry 
in any matter within the jurisdiction of any 
department or agency of the United States 
or of any corporation in which the United 
States of America Is a stockholder; or who¬ 
ever shall enter into any agreement, com¬ 
bination, or conspiracy to defraud the 
Government of the United States, or any 
department or officer thereof, or any corpo¬ 
ration in which the United States of America 
is a stockholder, by obtaining or aiding to 
obtain the payment or allowance of any false 
or fraudulent claim; * • • shall be fined 

not more than $10,000 or imprisoned not 
more than ten years, or both. (Sec. 35. Act 
of Mar. 4, 1909, 35 Stat. 1095, as amended by 
Act of April 4, 1938. 52 Stat. 197, 18 UB.C., 
Sup. V. 80. 83.) 

Section 3793 (b) of the Internal Revenue 
Code 

FRAUDULENT RETURNS, AFFIDAVITS, AND CLAIMS 

(1) Assistance in preparation or presenta¬ 
tion. Any person who willfully aids or as¬ 
sists in, or procures, counsels, or advises the 
preparation or presentation under, or in con¬ 
nection with any matter arising under, the 
internal revenue laws, of a false or fraudu¬ 
lent return, affidavit, claim, or document, 
shall (whether or not such falsity or fraud 
is with the knowledge or consent of the per¬ 
son authorized or required to present such 
return, affidavit, claim, or document) be 
guilty of a felony, and, upon conviction 
thereof, be fined not more than $10,000, or 
imprisoned for not more than five years, or 
both, together wtih the costs of prosecution. 

(2) PfeasoN defined. The term “person” 
as used in this subsection Includes an officer 
or employee of a corporation or a member 
or employee of a partnership, who as such, 
officer, employee, or member is under a duty 
to perform the act in respect of which the 
violation occurs. 

Section 1107 of the Social Security Act, 
as Amended 

penalty for fraud 

(a) Whoever, with the intent to defraud 
any person, shall make or cause to be made 
any false representation concerning the re¬ 
quirements of • * • the Federal Unemploy¬ 
ment Tax Act, or of any rules or regulations 
issued thereunder, knowing such representa¬ 
tions to be false, shall be deemed guilty of a 
misdemeanor, and, upon conviction thereof, 
shall be punished by a fine not exceeding 
$1,000, or by imprisonment not exceeding one 
year, or both. 

(b) Whoever, with the intent to elicit 

information as to the date of birth, employ¬ 
ment, wages, or benefits of any individual 
• • • falsely represents to any person 

that he is an employee or agent of the United 
States, shall be deemed guilty of a misde¬ 
meanor, and, upon conviction thereof, shall 
be punished by a fine not exceeding $1,000, or 
by imprisonment not exceeding one year, or 
both. (Sec. 1107, Social Security Act. as 
added by sec. 802, Social Security Act Amend¬ 
ments of 1939.) 

Other Laws Applicable 

Section 1610 of the Act 
other laws applicable 

All provisions of law (Including penalties) 
applicable In respect of the taxes imposed 
by section 2700, shall, insofar as not incon¬ 


sistent with this subchapter, be applicable in 
respect of the tax imposed by this subchapter. 

Rules and Regulations 
Section 1609 of the Act 
rules and regulations 

• • • The Commissioner, with the ap¬ 

proval of the Secretary, shall make and pub¬ 
lish rules and regulations for the enforcement 
of this subchapter, except sections 1602 and 
1603. 

Section 3791 of the Internal Revenue Com: 
RULES AND REGULATIONS 

(a) Authorization —(1) In general. 

• • • the Commissioner with the ap¬ 

proval of the Secretary, shall prescribe and 
publish all needful rules and regulations for 
the enforcement of this title [Internal 
Revnue Code). 

(2) In case of change in law. The Com¬ 
missioner may make all such regulations, not 
otherwise provided for, as may have become 
necessary by reason of any alteration of law 
in relation to internal revenue. 

(b) Retroa ctivit y of regulations or rul¬ 
ings. The Secretary, or the Commissioner 
with the approval of the Secretary, may pre¬ 
scribe the extent, if any, to which any rul¬ 
ing, regulation, or Treasury Decision, relat¬ 
ing to the internal revenue laws, shall be 
applied without retroactive effect. 

§ 403.606 Promulgation of regulations. 
In pursuance of section 1609 of the Act 
and other provisions of the internal rev¬ 
enue laws, the foregoing regulations are 
hereby prescribed.* 

[seal] Guy T. Helvering, 

Commissioner . 

Approved: September 12, 1940. 

John L. Sullivan, 

Acting Secretary of the Treasury, 

1F. R. Doc. 40-3866; Filed, September 13, 1940; 

4:02 p. m.f 


TITLE 38—PENSIONS, BONUSES, AND 
VETERANS' RELIEF 

CHAPTER I—VETERANS’ 
ADMINISTRATION 

Revision of Regulations Relating to 
Apportionment of Death Pension or 
Compensation 

§ 5.2591 (a) Laws under which ap¬ 

portionment may be made. For the pur¬ 
poses of Public No. 2, 73d Congress; sec¬ 
tions 28. 30 and 31, Public No. 141, 73d 
Congress; Act of May 1, 1926, as reen¬ 
acted by section 30, Public No. 141; the 
General Law as reenacted by section 30, 
Title m. Public No. 141; the General 
Law as amended by section 314 of the 
Act of October 6, 1917, reenacted by sec¬ 
tion 30, Title m, Public No. 141; Public 
No. 484, 73d Congress, as amended; Pub¬ 
lic No. 304, 75th Congress; Public No. 
196, 76th Congress, and Public No. 198, 
76th Congress, death compensation or 
pension shall be apportioned where the 
child or children of a deceased person 
who served are not In the actual or con¬ 
structive custody of the widow, except 
that no apportionment of death com¬ 
pensation or pension payable to the 
widow for herself and child or children 
will be made where the child or children 


are separated from the widow, due to her 
incompetency, and a fiduciary has been 
appointed for the widow who is providing 
properly for the children from her estate 
pursuant to a decree of a court of com¬ 
petent jurisdiction. 

(b) Effective dates of apportionment. 
The effective date of the apportionment 
will be the first day of the month next 
succeeding that in which notice was re¬ 
ceived in the Veterans' Administration 
that the child or children are not in the 
actual or constructive care and custody 
of the widow : Provided, That where prior 
to the initial award to the widow the lack 
of custody in the widow is shown, the 
compensation or pension will be appor¬ 
tioned in accordance with the facts 
found for all periods affected. 

(c) Method of computing rates —(1) 
Computation of rates for widows and 
children. The share for all children for 
whom claim is filed will be that amount 
to which they would be entitled if there 
were no widow. The widow’s share will 
be the difference between the children’s 
share and the total amount payable on 
account of the widow and all children for 
whom claim is filed. In all instances, the 
amount payable to or for the children 
will be divided equally among the chil¬ 
dren, regardless of their ages. The share 
for any children in the widow’s custody 
will be added to the widow’s share. If. 
in the application of this rule, the wid¬ 
ow’s share would be reduced to an 
amount lower than 50 per cent of that 
to which she would be entitled if there 
were no children, then her share will be 
50 per cent of the amount to which she 
would be entitled if there were no chil¬ 
dren, and the difference between the 
amount of such widow’s share and the 
entire amount payable for the widow and 
children will be the children’s share. 

(2) Computation of rate for additional 
beneficiary. In any case wherein death 
compensation or pension is being cur¬ 
rently paid and claim is filed by or for 
an additional dependent of the veteran, 
who is entitled to an apportioned share, 
no reduction will be made in the current 
award for any period prior to the first of 
the month next succeeding that in which 
the changed award is approved. The 
amount payable during such period to 
or for the additional dependent will be 
the difference between the amount of 
compensation or pension currently being 
paid and the total amount payable by 
reason of including the additional de¬ 
pendent. On and after the first day of 
the month next succeeding that in which 
the changed award is approved the total 
amount of compensation or pension will 
be apportioned as provided in the pre¬ 
ceding paragraph (c) (1). 

(d> Special apportionments. In any 
case wherein it is clearly shown by com¬ 
petent evidence that the application of 
the foregoing provisions of these regula¬ 
tions will result in undue hardship upon 
the widow, children or dependent par¬ 
ents, and relief can be afforded without 
undue hardship to the other persons at 
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Interest, the assistant administrator in 
charge of compensation and pensions 
shall determine, without regard to the 
foregoing provisions of these regulations, 
the exact amount to be apportioned to 
each individual in interest. The direc¬ 
tor, dependents claims service, will make 
appropriate recommendation to the as¬ 
sistant administrator in such cases. 
§ 35.06 (September 16, 1940) (48 Stat. 

9: 38 UB.C. 707) 

§ 5.2592 (a) Changing prior appor¬ 

tionments —(1) When change may he 
made. If an award has been made pur¬ 
suant to a prior apportionment regula¬ 
tion, and a retroactive increase in the 
total amount payable is in order, the 
awards will be adjusted in accordance 
with § 5.2591 (c), effective as of the 
commencement date of the prior appor¬ 
tionment or the date of the increase in 
the total amount payable, whichever is 
the later, provided no overpayment to 
any payee will result. If an overpayment 
to any payee will result, the amount of 
the retroactive increase will be divided 
equally among the children from the ef¬ 
fective date of such increase to the last 
day of the month in which the action is 
taken, thereafter applying the rates pre¬ 
scribed in § 5.2591 <c). 

(2) When change may not be made. 
If an award has been properly made pur¬ 
suant to a prior apportionment regula¬ 
tion and payment is being made to any 
payee pursuant to such award, the award 
will not be disturbed retroactively ex¬ 
cept as provided in the preceding para¬ 
graph (a) (1). Any adjustment made 
necessary by reason of a change in Regu¬ 
lations and Procedure will be made ef¬ 
fective as of the first day of the month 
next succeeding that in which the 
changed award is approved. 

(b) Discontinuance of apportionments, 
effective dates. In those cases where 
death compensation or pension is appor¬ 
tioned between the widow and a child or 
children and payments have been or are 
being made to such dependent subse¬ 
quent to the date of cessation of the con¬ 
dition on which it is predicated, the 
effective date of discontinuance of the ap¬ 
portioned benefit to the child or children 
shall be the date of last, payment, and 
the award to the widow will be adjusted 
accordingly; provided that in the event 
of death the effective date shall be the 
date of death; provided further that 
upon attainment by a child of an age 
(16, 18 or 21) after which compensation 
or pension is no longer payable, the ef¬ 
fective date shall be the day preceding 
the date of attainment of such age; pro¬ 
vided further that upon marriage of a 
child the effective date shall be the date 
preceding the date of marriage; provided 
further that when a child discontinues a 
course of instruction the effective date 
will be the last day of attendance. 
(§ 35.06) 

(c) No apportionment under Public 
No. 269. There can be no apportion¬ 
ment of a widow’s pension under the laws 
reenacted by Public No. 269, 74th Con¬ 


gress, except that the additional allow¬ 
ance for a child by a former marriage 
not in the care and custody of the widow 
may be paid to the fiduciary of the child. 
(September 16, 1940) ' L48 Stat. 9; 38 
UJS.C. 707] 

AWARDS WHERE ALL BENEFICIARIES DO NOT 

FILE A CLAIM ON THE SAME DATE; FRAC¬ 
TIONS OF ONE CENT 

§ 5.2953 (a) Awards where some hut 

not all dependents apply. In any case 
where claim is filed by or on behalf of 
one or more dependents, but is not filed 
by or on behalf of all dependents who 
may be entitled, the awards for those 
dependents who have filed claim will be 
made at the rates and in the same man¬ 
ner as though there were no other 
dependents. 

(b) Computation of rate for additional 
beneficiary. In any case wherein death 
compensation or pension is being cur¬ 
rently paid and claim is filed by or for 
an additional dependent, a retroactive 
adjustment in the current award will be 
made provided no overpayment will re¬ 
sult. If an overpayment would result the 
current award will be reduced as of the 
first of the month next succeeding that 
in which the changed award is approved, 
and the amount payable prior to the 
date of reduction to or for such addi¬ 
tional dependent will be the difference 
between the amount of compensation or 
pension currently being paid and the 
total amount payable by reason of in¬ 
cluding the additional dependent. On 
and after the first day of the month next 
succeeding that in which the changed 
award is approved, the additional de¬ 
pendent will be entitled to his full share. 
(For apportioned awards, see § 5.2591 
(c) (2) 

(c) Fractions of one cent, in awards. 
In all cases where the amount to be paid 
under any award involves a fraction of 
a cent the fractional part will be ex¬ 
cluded. (September 16,1940.) 148 Stat. 
9; 38 U.S.C. 7071 

[seal] Frank T. Hines, 

Administrator. 

(F. R. Doc. 40—3889; Filed September 16. 

1940; 3:27 p. ra.l 


TITLE 49—TRANSPORTATION AND 
RAILROADS 

CHAPTER I—INTERSTATE COM¬ 
MERCE COMMISSION 

Order in the Matter of the Establish¬ 
ment of Districts Pursuant to the 
Motor Carrier Act of 1935 

At a session of the Interstate Com¬ 
merce Commission, Division 5, held at its 
office in Washington, D. C., on the 29th 
day of August, A. D. 1940. 

The matter of section 204 (a) (6) of 
the Motor Carrier Act, 1935, and the 
proper administration of that Act being 
under consideration, and good cause 
therefor appearing: 


It is ordered. That sixteen (16) dis¬ 
tricts. with a district office in each dis¬ 
trict be, and they are hereby established, 
as follows: 

District No. 1 shall include the States 
of Maine, New Hampshire, Vermont, 
Massachusetts, and Rhode Island, with 
a district office at Boston, Massachusetts. 

District No. 2 shall include the States 
of Connecticut. New York, and New Jer¬ 
sey. with a district office at New York, 
New York. 

District No. 3 shall include the State 
of Maryland, the State of Delaware, and 
the District of Columbia; and that part 
of the State of Pennsylvania which is 
east of, and not including, the counties 
of McKean, Cameron, Clearfield. Blair, 
and Bedford. The district office shall be 
at Philadelphia, Pennsylvania. 

District No. 4 shall include the States 
of Ohio and West Virginia; and that part 
of the State of Pennsylvania which is 
west of and not including the counties of 
Potter, Clinton. Centre, Huntingdon, and 
Fulton. The district office shall be lo¬ 
cated at Columbus, Ohio. 

District No. 5 shall include the State 
of Virginia, the States of North Carolina 
and South Carolina, with a district office 
at Charlotte, North Carolina. 

District No. 6 shall include the States 
of Georgia, Florida, and Alabama, with 
a district office at Atlanta, Georgia. 

District No. 7 shall include the States 
of Kentucky, Tennessee and Mississippi, 
with a district office at Nashville, 
Tennessee. 

District No. 8 shall include the States 
of Michigan, Indiana, Illinois, with a 
district office at Chicago, Illinois. 

District No. 9 shall include the States 
of Wisconsin, Minnesota, North Dakota 
and South Dakota, with a district office 
at Minneapolis. Minnesota. 

District No. 10 shall include the States 
of Iowa, Missouri, Nebraska and Kan¬ 
sas, with a district office at Kansas City. 
Missouri. 

District No. 11 shall include the States 
of Arkansas, Louisiana, and Oklahoma, 
with a district office at Little Rock, 
Arkansas. 

District No. 12 shall include the State 
of Texas, with a district office at Fort 
Worth, Texas. 

District No. 13 shall include the States 
of Wyoming, Colorado, and New Mexico, 
with a district office at Denver, Colorado. 

District No. 14 shall include the States 
of Montana, Idaho, and Utah, with a 
district office at Salt Lake City, Utah. 

District No. 15 shall include the States 
of Washington and Oregon, with a dis¬ 
trict office at Portland, Oregon. 

District No. 16 shall include the States 
of California, Nevada, and Arizona, with 
a district office at San Francisco, Cali¬ 
fornia. 

By the Commission, Division 5. 

[ seal 1 W. P. Bartel, 

Secretary. 

(F. R. Doc. 40-3899; Filed, September 17, 
1940; 11:15 a. m.J 
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Notices 


department of the interior. 

Bituminous Coal Division. 

[Docket No. FJD.-A—1 ] 

Petition op District Board No. 11 for 
Relief in Respect to Competition Be¬ 
tween District No. 11 Code Members 
and Various Vendors of Existing 
Stocks of Coal on Docks Located on 
Lake Superior and Lake Michigan, 
and Related Matters 

notice of and order for hearing 

A petition, pursuant to the provisions 
of section 4 n (d) of the Bituminous Coal 
Act of 1937, having been filed by District 
Board No. 11 with the Bituminous Coal 
Division of the Department of the In¬ 
terior on September 4, 1940: 

It is ordered . That a hearing in respect 
of the subject matter of such petition 
be held on September 27,1940, at 10 a. m. 
at a hearing room of the Bituminous 
Coal Division, 734 Fifteenth Street NW., 
Washington, D. C. On such day the 
Chief of the Records Section in Room 
502 will advise as to the room where such 
hearing will be held. 

It is further ordered, That W. A. Ship- 
man or any other officer or officers of 
the Bituminous Coal Division designated 
by the Director thereof for that purpose 
shall preside at the hearing in such 
matter. The officer so designated to 
preside at such hearing is hereby au¬ 
thorized to conduct said hearing, to ad¬ 
minister oaths and affirmations, ex¬ 
amine witnesses, subpoena witnesses, 
compel their attendance, take evidence, 
require the production of any books, 
papers, correspondence, memoranda or 
other records deemed relevant or ma¬ 
terial to the inquiry, to continue said 
hearings from time to time, and to pre¬ 
pare and submit to the Director pro¬ 
posed findings of fact and conclusions 
and the recommendation of an appro¬ 
priate order in the premises, and to 
perform all other duties in connection 
therewith authorized by law. 

Notice of such hearing is hereby given 
to such petitioners and to any other 
party herein and to such persons or en¬ 
tities having an interest in these pro¬ 
ceedings and eligible to become a party 
herein. Any person desiring to be ad¬ 
mitted as a party to this proceeding 
may file a petition of intervention in ac¬ 
cordance with the rules and regulations 
of the Bituminous Coal Division for pro¬ 
ceedings instituted pursuant to section 
4 II (d) of the Act. setting forth the 
facts on the basis of which the relief 
in the original petition is supported or 
opposed or on the basis of which other 
relief is sought. Such petitions of in¬ 
tervention shall be filed with the 
Bituminous Coal Division on or before 
September 25, 1940. 


The matter concerned herewith is in 
regard to a petition for relief for code 
members in District No. 11 in respect of 
minimum prices for shipment of coal into 
certain parts of Market Areas 42, 43, 45, 
46 and other areas south and west of these 
market areas and for relief in said areas 
from the prohibition contained in the 
marketing rules and regulations against 
contracts for periods greater than 30 days, 
because of alleged nonapplicability of 
minimum prices and marketing rules and 
regulations to coal which will be stored 
on Lake Superior and Lake Michigan 
docks on October 1, 1940, and which will 
compete against coal produced in District 
No. 11. 

All persons are hereby notified that the 
hearing in the above entitled matter and 
orders entered therein, may concern, in 
addition to the matters specifically al¬ 
leged in the petition of District Board 
No. 11, other matters incidental and re¬ 
lated thereto, whether raised by amend¬ 
ment of the petition, petitions of inter¬ 
vention or otherwise, and all persons are 
cautioned to be guided in their actions 
accordingly. 

Dated September 14, 1940. 

TsealI H. A. Gray, 

Director. 

[F. R. Doc. 40-3892; FUed, September 17, 1940; 

9:43 a. m.j 


[Docket No. 896-FD] 

Applications of Brazil Block Fuels, 
Inc. 

ORDER GRANTING PROVISIONAL APPROVAL FOR 
THE ADMISSION OF DIXON BLOCK COAL 
COMPANY, INC., AND BIG BEN COLLIERIES. 
INCORPORATED, AS MEMBERS OF BRAZIL 
BLOCK FUELS, INC., AND GRANTING AP¬ 
PROVAL FOR THE WITHDRAWAL OF ROCK- 
HILL COAL & CLAY CO. AS A MEMBER OF 
BRAZIL BLOCK FUELS. INC. 

Brazil Block Fuels, Inc., an Indiana 
corporation, hereinafter referred to as 
the Applicant, having been granted pro¬ 
visional approval as a marketing agency 
pursuant to section 12 of the Bituminous 
Coal Act of 1937. by order of the Director 
dated June 10, 1940; and 
Applicant having filed an application 
with the Director dated August 26. 1940, 
requesting approval for the admission of 
Dixon Block Coal Co., Inc., a member 
of the Bituminous Coal Code operating a 
Brazil Block Mine at Harrison Township, 
Clay County, Indiana, as a member of 
the Applicant; and 
Applicant having filed another appli¬ 
cation with the Director dated August 
26. 1940, alleging that Rockhill Coal & 
Clay Co., a copartnership which was a 
member of the Applicant at the time it 
received provisional approval to act as a 
marketing agency by order of the Direc¬ 
tor dated June 10. 1940, has sold all of 
its properties and assets to the Big Ben 
Collieries. Incorporated, a member of the 
Bituminous Coal Code, of Brazil, Indiana, 


and requesting approval for the admis¬ 
sion of the Big Ben Collieries, Incor¬ 
porated, as a member of Applicant and 
the withdrawal of said Rockhill Coal & 
Clay Co. from membership in the Ap¬ 
plicant; 

It is ordered. That Dixon Block Coal 
Co., Inc., and Big Ben Collieries, Incor¬ 
porated, may be admitted as members of 
the Applicant and that Rockhill Coal & 
Clay Co. may be withdrawn as a member 
of Applicant; 

It is further ordered. That this order 
shall become effective 15 days from the 
date hereof unless any interested person 
files a petition with the Director request¬ 
ing a hearing on this matter in which 
event the effective date of this order shall 
be considered as postponed until further 
order of the Director. 

Dated, September 14, 1940. 

[seal] H. A. Gray, 

Director. 

|F. R. Doc. 40-3893; Filed. September 17. 1940; 

9:43 a. m.j 


[General Docket No. 181 

In the Matter of Promulgating Orders 
Requiring the Maintenance and Sub¬ 
mission of Data Concerning the Prep¬ 
aration, Cost, Sale and Distribution 
of Bituminous Coal. 

notice of and order for hearing 

The Director of the Bituminous Coal 
Division being of the opinion that it is 
reasonable and necessary for the proper 
administration of the provisions of the 
Bituminous Coal Act of 1937, with par¬ 
ticular reference to the provisions of 
sections 4, 5, 12 and 14, to require, pur¬ 
suant to the authority conferred by sec¬ 
tions 2 (a). 4 n (a). 4 n (g). 10 (a) and 
other provisions of the Act, the mainte¬ 
nance and submission by persons sub¬ 
ject to the provisions of the said Act of 
the data concerning the preparation, 
cost, sale and distribution of coal set 
forth in the provisions of the proposed 
Orders attached hereto and marked Ex¬ 
hibits “A”, “B’* and “C”, and 
The Director being desirous of receiv¬ 
ing evidence relating to the reasonable¬ 
ness of and the necessity for the re¬ 
quirements of the proposed Orders, 

It is ordered. That a hearing on such 
matter be held on October 1, 1940, at 
10:00 o'clock, in the forenoon of that 
day. at a hearing room of the Bitumi¬ 
nous Coal Division in the Washington 
Hotel, Washington, D. C., at which evi¬ 
dence will be received relating to the 
reasonableness of and the necessity for 
the requirements of the proposed Orders. 

It is further ordered. That W. A. Cuff 
or any other officer or officers of the Bi¬ 
tuminous Coal Division designated by the 
Director thereof for that purpose shall 
preside at the hearing in such matter. 
The officer so designated to preside at 
such hearing is hereby authorized to con¬ 
duct said hearing, to administer oaths 
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and affirmations, examine witnesses, sub¬ 
poena witnesses, compel their attendance, 
take evidence, require the production of 
any books, papers, correspondence, mem¬ 
oranda or other records deemed rele¬ 
vant or material to the inquiry, to con¬ 
tinue said hearing from time to time, and 
to prepare and submit to the Director 
proposed findings of fact and conclusions 
and the recommendation of an appro¬ 
priate order in the premises, and to per¬ 
form all other duties in connection 
therewith authorized by law. 

Notice of such hearing is hereby given 
to all persons who may have an interest 
in the subject matter thereof. Any per¬ 
son desiring to be heard at such hearing 
shall file a notice to that effect with the 
Bituminous Coal Division on or before 
September 30, 1940, setting forth therein 
the nature of his interest and a concise 
statement of the matter he intends to 
present. 

Dated, September 14, 1940. 

[seal] H. A. Gray, 

Director . 

Exhibit A 

Note: Shipments or deliveries by truck 
or wagon are not covered by the provisions 
of this Order, except ex-dock as provided by 
Section VI hereof. 

(Proposed Order No. —] 

A Proposed Order Directing Code Members, 
Their Sales Agents, Registered Distribu¬ 
tors and Registered Farmers' Cooperative 
Organizations To Maintain and File, and 
To Require Persons Under Their Control 
To Maintain and File Certain Records, 
Invoices, Credit, Debit and Other Memo¬ 
randa and Information With the Division 

The Director being of the opinion that in 
order to carry out and administer the provi¬ 
sions of the Bituminous Cool Act of 1937, it 
is necessary that the information, as here¬ 
inafter described, be maintained and filed 
with the Division, as hereinafter provided, 
therefore, 

It is ordered, That: 

I. Pursuant to the provisions of Sections 
10 (a) and 4 n (g) of the Act, the Rules 
and Regulations for the Registration of Dis¬ 
tributors and Bona Fide and Legitimate 
Farmers' Cooperative Organizations, and 
other authority granted by law. each code 
member shall maintain, beginning on 

-for each day and for each 

mine operated by him. a record of the actual 
sizes loaded at each such mine into each 
railroad car. with car initial and number, 
into each barge, with barge name and num¬ 
ber. and loaded at the tipple or mine storage 
facilities Into locomotive tenders, or con¬ 
veyed directly from the mine to the yards 
or bins of consumers by conveyor, private 
railroad or tramway. All such loading sheets 
shall designate if the coal is treated or 
mechanically cleaned. 

Each sales agent, registered distributor and 
registered farmers’ cooperative organization 
shall maintain copies of his shipping records 
and daily billing sheets. 

These records, together with aU supporting 
data, shaU be kept at the mine office of the 
reporting mine and In the main office of the 
sales agent, registered distributor or reg¬ 
istered farmers’ cooperative organization for 
a period of twelve months and shall be held 
available for inspection by the Division or 
for transmittal to the Division upon request. 

n. Pursuant to the provisions of Sections 
2 (a). 4 n (g) and 4 H (a) of the Act. 
the Rules and Regulations for the Registra¬ 
tion of Distributors and Bona Fide and 
Legitimate Farmers’ Cooperative Organiza¬ 


tions, and other authority granted by law. 

beginning on- 1940. for the 

transactions hereinafter specified, each code 
member or bis sales agent, each registered 
distributor and each registered farmers’ co¬ 
operative organization shall make and file, 
and require persons under his control 1 to 
make and file, with the Division, immediately 
as rendered, at the office herein designated, 
the following: 

(1) An invoice or other memoranda evi¬ 
dencing each sale, consignment, shipment, 
movement or transfer of bltumlnious coal, 
setting forth thereon such Information as Is 
ordinarily shown on invoices, sales slips, debit, 
credit, or other memoranda covering such 
transactions, and such other Information as 
may be required to be shown thereon by the 
Marketing Rules and Regulations. 

(2) Debit, credit or other memoranda evi¬ 
dencing any reconsignment, diversion, con¬ 
fiscation, loss or adjustment concerning any 
transaction described in (1) above. 

(3) A copy of the Journal entry for each 
transaction which in any way affects the 
realization of coal sold or otherwise dis¬ 
posed of but which does not appear on the 
copies of invoices, debit, credit, or other 
memoranda provided for In (1) and (2) 
above. Such journal entries shall be fully de¬ 
scriptive of the adjustments made and shall 
be related to the invoices, debit, credit, or 
other memoranda with respect to the original 
transaction or transactions by number, date 
and any other necessary identification. 

Copies of such invoices or other memo¬ 
randa shall be kept on file by the makers 
thereof and shall be held available for in¬ 
spection by the Division. The copies of such 
invoices or other memoranda filed with the 
Division shall be accompanied with a listing 
thereof in a form substantially as follows: 

(Name of party reporting) (Address). 

Date_ 

To Statistical Bureau. No._ 

Bituminous Coal Division. 

Department of the Interior. 

(or the Director, In cases requiring filings at 
the Washington office.) 

-Invoice Month_ 

(Address) 

(Do not include invoices bearing invoice 
dates of two different months on one report) 

Transmitted herewith are invoices, debit 
and credit memoranda as follows: 



Date 

Invoice, 

etc. 

(num¬ 

ber) 

Net 

tons 

Amount 
















Total, this report. 

XXX 

XXX 


— 

Total, previous re¬ 





ports this month... 

XXX 

XXX 



Total, this mouth to 





date . .. _ 

XXX 

XXX 









ALL-RAIL OR DIRECT CONVEYOR 


Carrier Methods 1 and 6 

For movements of coal from the mine or 
other storage facilities (except docks) by 
all-rail, or by direct conveyor, private railroad 
or tramway to the yards or bins of the pur¬ 
chaser or consignee, or loadings at the tipple 
of railroad locomotive fuel into locomotive 
tenders, involving sale, resale, consignment, 
shipment, transfer or other movement or 
disposal of such coal, copies of the Invoices 
or memoranda or other reports prescribed 


1 The term ’’control” means the possession, 
direct or Indirect, of the power to direct or 
cause the direction of the management and 
policies of a person, whether through the 
ownership of voting securities, by contract, or 


by this Section, shall be filed with the sta¬ 
tistical bureau of the district in which the 
coal Involved in such movement or disposal 
is produced, and on such copies, the follow¬ 
ing information shall be reported. 

A. The invoice or memorandum number 
and date thereof. Registered distributor and 
registered farmers’ cooperative organizations 
shall also show the number of the producer s 
Invoice or other memorandum to them. 

B. The seller’s contract number or Order 
number. 

C. The name of the code member producer 
as it is shown on the price schedule, and 
his address, and 

D. If sold or consigned through a sales 
agent, the name and address or such sales 
agent; if consigned, reconsigned or resold 
by a registered distributor or registered farm¬ 
ers’ cooperative organization, the name and 
address of such registered distributor or 
farmers’ cooperative organization. 

E. The name and mine index number of 
the originating mine, central waahery, clean¬ 
ing or preparation plant as shown in the price 
schedule; if movement is from storage (ex¬ 
cept docks), there shall be shown a descrip¬ 
tion of such storage pile by name as carried 
on the books of the company, by location, 
by kind, quality and size of coal, and the 
name and mine index number of the orig¬ 
inating mine. If known. 

F. The day, month and year of shipment 
from the mine or other point, as the case 
may be. 

G. The car number and initials. 

H. The name or Initials of the originating 
carrier. 

I. The method of movement by Carrier 
Method Number. 

Carrier Method 1. All-rail, including move¬ 
ment by truck or wagon to a railroad siding 
or to a central washery, cleaning or prepara¬ 
tion plant and thence to final destination 
all-rail, shall be designated as "Carrier Meth¬ 
od 1.” 

Carrier Method 6. Movement by conveyor, 
private railroad or tramway to the yards or 
bins of the purchaser or consignee, or loadings 
of railroad locomotive fuel at the tipple Into 
locomotive tenders, shall be designated as 
"Carrier Method 6.” 

J. If an Invoice or other memorandum, or 
any adjustment concerning same, shows a 
price or charge which includes freight or 
other charges, the copy filed with the Division 
shall contain an analysis of such price or 
charge, setting forth the following: 

(a) Price or charge per ton on Invoice or 
other memorandum. 

(b) Rail transportation. 

(c) Other charges. (Specify in detail.) 

(Separate invoice for freight shall be con¬ 
sidered part of the original billing and re¬ 
lated thereto.) 

K. The name and address of the purchaser 
or consignee (whether self, consumer, retailer, 
registered distributor, registered fanners’ co¬ 
operative organization, non-registered dis¬ 
tributor, or other person or organization.) 
(Name of purchasing railroad may be abbre¬ 
viated or designated by initials, but names of 
other purchasers must be given in full, except 
that the words “company” or "corporation' 
appearing in the name may be abbreviated.) 

L. The name and address of the consignee. 
If it be other than the purchaser reported 
under K above. 

M. The final destination by city and state, 
and by market area number. 

N. The f. o. b. mine price or charge In 
cents per ton before deduction of commissions 
or discounts. (Convert gross ton (2.240 lbs.) 
price or charge to net ton (2,000 lbs.) price 
or charge.) 

O. The total realization f. o. b. mine before 
deduction of commissions or discounts. 

P. Weight of contents of each car as ac¬ 
cepted by railroad for revenue billing. 

Q. The terms of payment. 

R. If coal is sold to a registered distributor 
or to a registered farmers’ cooperative organi¬ 
zation, the rate of discount, in cents per ton, 
If any, allowed. 
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S. The method of sale, designated by letter 
and number as follows: 

S-l. Sold to Retailer, Consumer or non- 
registered distributor or non-registered farm¬ 
ers’ cooperative organization, by the producer 
or his employees. (Employees, as here used, 
include salesmen, salaried or commissioned, 
and others under no contractual obligations 
as sales agents, such as brokers, factors, etc., 
who do not purchase the coals from the pro¬ 
ducer, but merely negotiate sales for the 
producer, either for a salary or a commission. 
See Marketing Rules and Regulations, Section 
II Rule 5A.) 

S—2. Sold to a retailer or consumer through 
a sales agent affiliated with the producer. 

S-3. Sold to a retailer or consumer through 
a sales agent not affiliated with the producer. 

Note: Where a marketing agency is in¬ 
volved in the transaction, both the name of 
the marketing agency and the sub-agent 
(sales agent) must be shown. In such cases 
the affiliation or non-affiliation of the sub¬ 
agent with the producer shall determine 
whether the transaction shall be reported as 
S^2 or S-3. 

S-4. Sold to a registered distributor or 
registered farmers* cooperative organization 
by the producer or his employees. (For de¬ 
scription of employees see S-l, above.) 

S-5. Sold through an affiliated sales agent 
to a registered distributor or registered farm¬ 
ers* cooperative organization. 

S-6. Sold through a non-affillated sales 
agent to a registered distributor or registered 
farmers* cooperative organization. 

S-7. Sold through a sales agent to a non- 
registered distributor or non-registered farm¬ 
ers’ cooperative organization. 

S-8. Resold by registered distributor or reg¬ 
istered farmers’ cooperative organization to a 
consumer, retailer or other distributor or 
farmers' cooperative organization, whether or 
not registered. 

T. The actual size shipped or transferred. 

1. Give the specific size dimensions in 
inches and fractions of Inches or mesh, in¬ 
cluding both top and bottom size of double- 
screened coals. 

2. In case sizes or grades are altered, modi¬ 
fied or mixed, give complete information cov¬ 
ering sizes removed or added and percentage 
removed or added. 

3. If substitution is made, after minimum 
prices are in effect, give the permit number 
(when permit is required) and designate the 
size ordered, the size billed and the size 
shipped. (List sizes in terms of round-hole 
screens. If other types of screens are used, 
convert to round-hole equivalent according 
to AB.TM. designation D-410-38.) 

U. The specific use for which the coal Is 
sold, consigned or shipped, by letter and num¬ 
ber as follows: 

U-l. Locomotive fuel. 

U-3. Smithing coal. 

U-4. Storage or consignment account. 

U-5. Industrial. (Coal sold or resold to 
consumers except as accounted for in U-l, 
U-3, U-7. U-8, D—9, and U-10.) 

U-6. Domestic. (Coal sold, consigned or 
shipped to retail dealers or retail departments 
or divisions for sale or resale in retail trans¬ 
actions. Do not Include here sales of a whole¬ 
sale character made to retail dealers function¬ 
ing as registered distributors and to whom 
discounts are allowed.) 

U-7. Water-gas. vertical or horizontal re¬ 
tort. 

U-8. Railroad use. other than that covered 
by U-l or U-3. 

U-9. By-product. 

U-10. Export. (Coal shipped or consigned 
to points outside of the domestic market. 
The domestic market includes all points 
within the United States and Canada, and car 
ferry shipments to the Island of Cuba. 
Blinker coal delivered to steamships for con¬ 
sumption thereon shall be regarded as shipped 
within the domestic market.) 

(Designate by name only any other use.) 

(Reference should be made to the mini¬ 
mum price schedules for a more detailed ex¬ 
planation of the above uses.) 

No. 182-5 


V. A description of preparation by number 
as follows: 

1. Mechanically cleaned, not treated. 

2. Mechanically cleaned, treated. 

3. Raw coal, not treated. 

4. Raw coal, treated. 

("Raw coal" is coal not washed or air- 
cleaned. It includes hand-picked coal not 
otherwise cleaned or washed. "Mechanically 
cleaned coal" is coal subjected to mechanical 
cleaning, such as washing, air-cleaning, or 
other method except handpicking. See price 
schedule for further description. When raw 
and mechanically cleaned coals are mixed, 
coals are to be designated as mechanically 
cleaned. When treated and untreated coals 
are mixed, the coal is to be designated as 
treated.) 

W. The date of the tax exemption certifi¬ 
cate received in case of sales for use in es¬ 
sential governmental funtions. and the name 
and address of the governmental authority 
issuing the certificate. 

(If tax exemption certificate is not avail¬ 
able at time of invoice, coal shall be invoiced 
without allowance for tax exemption, and 
adjustments or corrected billings shall be 
made after the certificate is obtained as 
provided by Section II (2) above.) 

X. Where coal has been sold pursuant to a 
lawful and bona fide written contract entered 
into prior to June 16, 1933, state "Pre-June 16, 
1933, Contract”. 

SHIPMENTS INVOLVING WATER MOVEMENTS 

Carrier Methods 2, River Monument, 4, Tide¬ 
water Movement and 5. Lake Movement. 

For Ex-Dock, Tidewater, Lake or River, See 

Section V. 

in. Pursuant to Sections 4 n (a) and 4 II 

(g) cf the Act. the Rules and Regulations 
for the Registration of Distributors and 
Farmers’ Cooperative Organizations, and 
other authority granted by law. all code 
members or their sales agents, registered 
distributors and registered farmers’ cooper¬ 
ative organizations shall file, and require 
persons under their control to file, beginning 

on__ 1940, and thereafter 

as new permits and account numbers are 
obtained, with the statistical bureau of the 
Division for the district or districts In which 
the coal is produced, a list of their lake 
permit and tidewater accounts or classifi¬ 
cation numbers and names, together with 
a description of each. 

IV. Pursuant to Sections 4 n (a) and 4 II 
(g) of the Act. the Rules and Regulations 
for Registration of Distributors and Farm¬ 
ers’ Cooperative Organizations, and other au¬ 
thority granted by law, beginning on 

__ 1940, all code members or 

their sales agents, registered distributors and 
registered farmers’ cooperative organizations, 
shall report, and require persons under their 
control 1 to report, immediately as rendered, 
for the movements by carrier methods here¬ 
inafter designated, the data and Information 
hereinafter set forth. 

For sales, resales, consignments, reconsign- 
ments. shipments, transfers or other move¬ 
ments or disposals of bituminous coal by Car¬ 
rier Methods 2, 4 and 5. as defined in Para¬ 
graph "I" (eye) of this Section, the copies of 
the Invoices or other memoranda prescribed 
by Section n of this Order shall be filed with 
the statistical bureau of the Division for the 
District in which the coal was produced. 
When invoices, memoranda, and other infor¬ 
mation involve shipments from two or more 
origin districts, the invoices, memoranda and 
other information shall be filed with the sta¬ 
tical bureau for any one of the districts of 
origin. 

On the copies of such invoices or other 
memoranda filed, the following information 
shall be reported: 


«The term "control" means the possession, 
direct or indirect, of the power to direct or 
cause the direction of the management and 
policies of a person, whether through the 
ownership of voting securities, by contract, or 
otherwise. 


The same information set forth for Carrier 
Methods 1 and 6 in Section II hereof, except 
that in lieu of paragraphs C. I. J. M, O, P and 
U. the following information shall be substi¬ 
tuted. and the information requested in new 
paragraphs "Y" and "Z" shall be added: 

C. The car number and initials and the barge 
or vessel name and number. 

I. The method of movement by Carrier 
Method number. 

River. Movement by river (including move¬ 
ment by truck or rail or otherwise to river 
dumping point and thence by river) to des¬ 
tination alongside or on river-unloading facili¬ 
ties. and not involving any ex-river movement, 
shall be designated as " Carrier Method 2". 
(For ex-river movement see Section V hereof.) 

Tidewater. Any shipment involving move¬ 
ment via tidewater (including truck, rail 
or other conveyance to tidewater and thence 
via tidewater) to destination alongside or 
on tidewater unloading facilities shall be 
designated as " Carrier Method 4”. (For ex- 
tidewater dock, see Section V hereof.) 

Lake. Any shipment Involving movement 
via lake (including truck, rail or other con¬ 
veyance to lake, and thence transshipment 
via lake) to destination alongside or on 
lake-unloading facilities, shall be designated 
as “Carrier Method 5*\ (For ex-lake dock, 
see Section V hereof.) 

J. Transportation and other charges. 

1. When an invoice, debit, credit or other 
memorandum, evidencing a sale, consign¬ 
ment or departmental transfer, or any ad¬ 
justment concerning same, shows a price 
or charge which includes freight or other 
charges, an analysis of such price or charge 
shall be made, setting forth the following: 

(a) Price or charge per ton as shown on 
invoice or other memorandum. 

(b) Rail transportation per ton from mine 
to dumping pier (including dumping charges 
when assessed as part of the rate). 

(c) Dumping charges per ton, if assessed 
separately. 

(d) Water transportation per ton to the 
dock including unloading charges if included 
in rate. (Actual rate paid if paid to a com¬ 
mon carrier; assessed rate per ton. if vessel is 
owned or leased by the shipper or a person 
under his control.) Show also points of load¬ 
ing and unloading, if not shown on cargo 
manifest. 

(e) Unloading charges at dock, if not in¬ 
cluded in the water transportation rate. 

(f) Insurance. 

(g) Other charges (specify in detail). 

(h) The difference between (a) and the 
sum of (b). (c), (d). (e), (f) and (g). 

(i) The established minimum f. o. b. mine 
price for coal shipped; if cargo contains coals 
of different sizes or quality having different 
f. o. b. mine prices, the f. o. b. mine price and 
tonnage of each grade and size. 

2. When coal is sold to a buyer under an 
arrangement that it shall be transported in 
vessels owned by the seller or by persons 
under his control, or under an arrangement 
that the coal shall be handled over docks or 
other facilities of the seller or persons under 
his control, the invoice or other memorandum 
evidencing the transaction shall show the 
charge or rate per ton agreed upon between 
the buyer and the seller covering such trans¬ 
portation and other costs. 

M. If known, the final destination by city, 
state and market area number. Also show 
dumping or loading point and unloading or 
lifting point. 

O. The total realization f. o. b. the mine, 
storage pile or transshipment point, in ac¬ 
cordance with the terms of the sale, before 
deduction of commissions or discounts. 

P. The total weight of the contents of each 
car. barge or vessel. 

U. The specific use by letter and number 
as follows: 

U-l. Locomotive fuel. 

U-2. Bunker or vessel fuel (Tidewater. 
Lake or River). Indicate when vessel des¬ 
tined for foreign ports. (Foreign ports are 
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points outside of the domestic market as 
defined in the Act.) 

U-3. Smithing coal. 

U-4. Storage or consignment account. 
(Coal sold, shipped or consigned for storage 
at any ground or water storage facility, 
when the ultimate use is not known should 
be reported as U-4.) 

U-5. Industrial. (Coal sold or resold to 
consumers except as accounted for In U—1, 
U-2, U-3. U—7. U-8, U-9 or U-10.) 

U-6. Domestic. (Coal sold, consigned or 
shipped to retail dealers or retail departments 
or divisions for sale or resale in retail trans¬ 
actions. Do not include here 6ales of a 
wholesale character made to retail dealers 
functioning as registered distributors and to 
whom discounts are allowed.) 

U-7. Water gas, vertical or horizontal 
retort. 

U-8. Railroad use, other than that covered 
by U-l or U-3. 

U-0. By-product. 

U-10. Export. (Coal shipped or consigned 
to points outside of the domestic market as 
the same is defined in the Act. 

Designate by name only any other use. 
Reference should be made to the minimum 
price schedules for a more detailed explana¬ 
tion of the above uses.) 

Y. A description of the method of delivery. 
(Alongside consumer’s dock, or unloaded on 
docks, or unloaded on other receiving facili¬ 
ties or unloaded on transportation facilities 
for direct delivery to ultimate consumer or 
retailer.) 

Z. Where the person issuing or making the 
invoice or other memorandum required by 
the terms of this Order also directs or orders 
the dumping of the coal covered by such in¬ 
voice or other memorandum from transship¬ 
ment via lake or tidewater or for vessel or 
bunker use. he shall attach to and file with 
the copy of such invoice or other memoran¬ 
dum. which is required to be filed with the 
Division, the copy of the cargo manifest* 
consist report or dumping sheet issued to him 
or to any person under his control. 

SHIPMENTS EX-DOCK EXCEPT BY TRUCK 3 

V. Pursuant to the provisions of Sections 
4 II (a) and 4 n (g) of the Act, the Rules 
and Regulations for the Registration of Dis¬ 
tributors and Bona Fide and Legitimate 
Farmers’ Cooperative Organizations, and 
other authority granted by law. beginning 

on- 1940, ail code members 

or their sales agents, registered distributors 
and registered farmers’ cooperative organiza¬ 
tions, shall report, and require persons under 
their control 1 * to report, for the shipments or 
movements hereinafter designated, monthly, 
within twenty (20) days after the end of the 
calendar month, the data and information 
hereinafter set forth. 

For sales, resales, consignments, reconsign¬ 
ments, shipments, transfers or other move¬ 
ments or disposals of bituminous coal by 
all-rail or via water from any receiving dock 
on tidewater, lake or river (except through 
shipments or consignments to ultimate con¬ 
sumers or retailers from the mine or dumping 
piers as provided for in Section IV above) the 
copies of the Invoices or other memoranda or 
other reports prescribed by Section II of this 
Order shall be filed at the Washington office 
of the Division, Washington, D. C. 

On the copies of such invoices or other 
memoranda, or other reports, the following 
information shall be reported: 

A. The invoice or memorandum number, 
date thereof, and the name and address of the 
dock. 


1 The term “control” means the possession 

direct or indirect, of the power to direct or 
cause the direction of the management and 
policies of a person, whether through the 
ownership of voting securities, by contract, or 
otherwise. 

a See Section VI for Ex-dock Truck Ship¬ 
ments. 


B. The seUer’s order or contract number 
and the name of the dock operator. 

C. The name of the seller or consignor of 
the coal, if other than dock operator. 

D. The day, month and year of shipment. 

E. The full, unabbreviated name and ad¬ 
dress of the purchaser or consignee. Rail¬ 
roads may be designated by Initials or abbre¬ 
viations and the words “company” or 
“corporation” in a name may be abbreviated. 

F. The destination by city, state and mar¬ 
ket area to which the coal is shipped. 

O. The car number and Initials, the barge 
or vessel name and number and the use 
number. (See Paragraph U of Section IV 
for description of the use number.) 

H. The total weight of contents of each 
railroad car, barge or vessel. 

I. The price or charge per net ton f. o. b. 
the dock, vessel, or other transportation 
facilities, as the case may be, together with 
an analysis of such price or charge, setting 
forth the following items as assessed by the 
seller or consignor in determining such sales 
price or charge: 

(1) The dock handling charge or cost per 
net ton. 

(2) Water transportation charge or cost per 
net ton to the dock. Including unloading 
charges if same arc included in the trans¬ 
portation rate or charge. 

(3) Unloading charge or cost at the dock, 
if not included in the water transportation 
rate. 

(4) Insurance. 

(5) Rail transportation rate from mine to 
point of dumping. 

(6) Other charges or costs. (Specify in 
detail). 

(7) The difference between the price or 
charge per net ton f. o. b. the dock, vessel 
or other transportation facility, as the case 
may be, and the sum of Items 1, 2, 3, 4. 5 
and 6. 

(8) The established f. o. b. mine minimum 
price for each size and grade of coal shipped. 
(If two or more kinds or qualities of coal 
having different f. o. b. mine prices are 
mixed in a single shipment, approximate the 
tonnage of each grade and size). 

J. When an invoice, debit, credit or other 
memorandum evidencing a sale, consignment 
or departmental transfer, or any adjustment 
concerning same, shows a price or charge 
which include freight or other charges, an 
analysis of such price or charge shall be made, 
setting forth Items 1 to 8 in T’ (eye) above 
and the following: 

(9) The price or charge per net ton as 
shown on the Invoice or other memorandum. 

(10) Rail or Water transportation charges 
and other charges (specify) per net ton from 
the dock (or river lifting points) to des¬ 
tination. 

(11) Price or charge per net ton f. o. b. the 
dock (or river lifting point), ( (9) minus 
( 10 ) ). 

K. If coal is sold to a registered distributor 
or to a registered farmers’ cooperative or¬ 
ganization. the rate of discount in cents per 
net ton, if any allowed. 

L. The method of sale, designated by letter 
and number set forth in “S’’ of Section IV. 

M. The actual size shipped. (Give specific 
size dimensions In Inches and fractions of 
inches or mesh, including both top and bot¬ 
tom size of double-screened coals; In case 
sizes or grades are altered, modified, or mixed, 
give complete Information); list sizes in terms 
of round-hole screens. (If other types of 
screens are used, convert to round-hole equiv¬ 
alent according to AB.TJd. designation 
D-410-38.) 

N. If the seller or consignor is acting as the 
sales agent of the producer, give name of 
such producer, and the name of the orig¬ 
inating mine, if known. 

O. A description of the pile on the docks 
from which the coal is shipped as identified 
on the books of the company according to 
quality, size and field of origin. 


P. A description of any preparation or 
treatment afforded the coal on the dock. 

Q The date of the tax exemption certificate 
received In case of sales for use in essential 
governmental functions, and the name and 
address of the governmental authority issuing 
the certificate. g 

(If tax exemption certificate is not available 
at time of invoice, coal shall be invoiced with¬ 
out allowance for tax exemption, and adjust¬ 
ments or corrected billings shall be made after 
the certificate is obtained as provided bv 
Section n (2) above.) y 

R. Where coal has been sold pursuant to a 
lawful and bona fide written contract entered 
into prior to June 16. 1933, state “Pre-June 
16, 1933, Contract.” 

EX-DOCK SHIPMENTS BY TRUCK OR WAGON 

Tideicater, Lake or River Dock 

VI. In lieu of invoices or other memoranda 
and data provided for by Section n of this 
Order, all code members or their sales agents, 
registered distributors and registered farmers' 
cooperative organizations shall file, and re¬ 
quire persons under their control* to file 

beginning with the month of_ ’ 

1940, a monthly summary of the sales, con¬ 
signments, shipments, transfers or other dis¬ 
posals or movements of coal involving ex-dock 
movement by truck or wagon, excepting those 
transactions invoiced, consigned or billed over 
the dock or other unloading or lifting facili¬ 
ties direct to the ultimate consumer or re¬ 
tailer from the originating mine or storage 
pile (other than at receiving docks) or dump¬ 
ing piers. 

Such summaries shall be filed at the Wash¬ 
ington office of the Division, 734—15th Street 
NW.. Washington, D. C., for each month, 
within twenty days after the close of such 
calendar month, and shall set forth the 
description of such transactions, giving the 
amount of tonnage of each kind, quality and 
size of coal, the established f. o. b. mine 
minimum price thereof, the f. o. b. dock price 
or charge, and if sold or transferred on a 
delivered basis, the f. o. b. destination price 
or charge. 

Copies of all invoices, sales slips or other 
memoranda made in connection with any 
such transaction shall be kept on file, at 
the dock office or main office of the seller 
or consignor, for a period of 12 months, where 
they shall be held available for inspection 
by the Division or for submittal to the Divi¬ 
sion upon request. 

AUTHORIZATION, PENALTIES, ETC. 

VII. Pursuant to Sections 2 (a) and 4 n 
(g) of the Act, the Rules and Regulations 
for Registration of Distributors and Farmers’ 
Cooperative Organizations, and other author¬ 
ity granted by law, all code members or their 
sales agents, registered distributors and reg¬ 
istered farmers’ cooperative organizations, on 

or before_day of__ 1940, shall 

file, and require persons under their control 1 
to file, with the Washington office of the 
Division, an order authorizing the railroads 
and the water transshippers to make avail¬ 
able to the Division copies of all waybills, 
scale sheets, reconslgnment reports. On Hand 
Refused Reports, manifests and lake and 
tidewater cargo consists or other material 
relating to movement of coal handled by 
them. 

Such persons shall also file, and require 
persons under their control 1 to file, at the 
Washington office of the Division, at the 
same time, an order authorizing the Ore and 
Coal Exchange. Maher Coal Bureau. Tide¬ 
water Bituminous Coal Statistical Bureau. 
Ohio Bureau of Coal Statistics, Illinois 
Freight Bureau, the Association of American 
Railroads, U. S. Army Engineers, U. S. De¬ 
partment of Commerce, all governmental and 
state agencies and political subdivisions 
thereof, and the Government of the Dominion 
of Canada, to furnish or make available to 
the Division any marketing data with re¬ 
spect to the sale, distribution and consump¬ 
tion of coal handled by them, which the 
Division deems necessary to examine. 
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Vm. All data filed in conformity to this 
order except the authorizations required by 
Section VII shall, to the extent provided in 
the Act, be held by the Division and its Sta¬ 
tistical Bureaus as the confidential Informa¬ 
tion of the person filing such information. 

IX. Persons failing to comply with the 
requirements of this order shall be subject 
to the appropriate penalties prescribed by the 
Act, the Bituminous Coal Code and the Rules 
and Regulations for Registration of Distribu¬ 
tors and Farmers' Cooperative Organizations. 
Persons filing false or Incomplete data or re¬ 
ports are subject to criminal penalties as 
provided in Section 35 of the Criminal Code 
as amended by the Act of June 18. 1934, 
Chap. 587. Stat. 996 (UJS.C. Title 18. Sec. 
80) and other provisions of the law. 

X. This Order supersedes the provisions of 
Orders Nos. 156, 278, and 295 which shall 
cease to be in force and effect on and after 
the effective date of this Order. Order No. 
14. concerning the filing of contracts and 
spot orders shall continue in full force and 
effect, except that the instructions relating 
thereto issued by the National Bituminous 
Coal Commission, as ‘*C.I. 1-14," dated July 
26. 1937, be and the same are hereby re¬ 
scinded. 

Dated: 

|seal] __ 

Director. 


Exhibit B 

[This Proposed Order Relates to Shipments 
Moving Entirely by Truck or Wagon. Ex¬ 
cluding Shipments Ex-Dock. Shipments 
Moving Truck-Rail or Truck-Vessel Are 
Covered Separately in Order —. See Sec¬ 
tion IV Hereof for Truck or Wagon Ship¬ 
ments From Retail Yards or Departments! 

[Proposed Order No. —[ 

A Proposed Order Directing Code Members, 
Their Sales Agents, Registered Distribu¬ 
tors and Registered Farmers' Cooperative 
Organizations to Maintain and File, and 
to Require Persons Under Their Control 
to Maintain and File, With the Division, 
Records. Sales Slips, Other Memoranda, 
and Reports Relating to Certain Sales and 
Shipments op Coal by Truck or Wagon 

The Director being of the opinion that in 
order to carry out the provisions of the Bitu¬ 
minous Coal Act of 1937, it is necessary that 
the information hereinafter described be 
maintained and filed with the Division; 
therefore. 

Pursuant to the provisions of Sections 2 

(a), 4 n (g), 4 II (a) and 10 (a) of the Act, 
the Rules and Regulations for the Registra¬ 
tion of Distributors and Farmers' Cooperative 
Organizations, and other authority granted 
by law, 

It is ordered, That: 

I. Each code member or his sales agent, 
each registered distributor and each regis¬ 
tered farmers' cooperative organization, for 
the transactions hereinafter designated and 
engaged in by them or by persons under 
their control. 1 shall, and shall require such 
persons under their control, beginning on 
. 1940, to: 

(a) make in triplicate and number se¬ 
rially sales slips, invoices or other memo¬ 
randa for all sales, resales, consignments, 
shipments or other disposals or movements 
of coal by truck or wagon from the mine or 
storage facility (other than docks) occur¬ 
ring on or after the above date and file 


1 The term ''control” means the posses¬ 
sion, direct or indirect, of the power to di¬ 
rect or cause the direction of the manage¬ 
ment and policies of a person, whether 
through the ownership of voting securities, 
by contract, or otherwise. 


copies thereof with the Division, as herein¬ 
after provided; 

(b) maintain and keep on file in chrono¬ 
logical order, in the mine or business office, 
copies of all mine bulletins, and work, earn¬ 
ing and production sheets, loading sheets 
or other records for a period of 12 months 
after the date of such bulletins or records, 
for inspection by or for transmittal to the 
Division upon request; 

(c) file, upon receipt of this Order, with 
the Division, an Order authorizing all state, 
municipal and private scales reporting the 
weight of coal sold, consigned or delivered 
by them, to make available to the Division 
upon its request, the records of such 
weighings. 

The filings provided for by (a) and (c) 
above shall be made at the statistical bureau 
of the Division for the district in which the 
coal involved in such transactions was pro¬ 
duced. 

II. Where the coal involved in the transac¬ 
tion is produced at a mine having a daily 
actual capacity of LESS than 50 tons, the sales 
slips, invoices or other memoranda, required 
by I (a) above, shall conform to. and may be 
made on Form B.C.D. 364. which form is made 
a part of this Order, or shall be made on other 
sales slips, invoices, or memoranda containing 
the identical information set forth on said 
Form B.C.D. 354. On copies of such sales 
slips, invoices or other memoranda filed with 
the Division, or kept on file for inspection, 
the following information shall be set forth: 

A. The sales slip, invoice or other memo¬ 
randum number and the name and address 
of the seller or shipper, designating the proper 
description thereof, such as "producer,” "sales 
agent,” "registered distributor.” or “registered 
farmers' cooperative organization.” If coal is 
shipped from a storage pile or loading facility, 
other than at the mine, show the name and 
address of such storage pile or loading facility. 

B. The name and mine index number of the 
mine at which the coal is produced or, if 
invoiced from a central preparation plant, 
the name of such central preparation plant, 
and the number of the producing district. 

C. The name and address of the purchaser, 
designating proper description thereof, such 
as "consumer.” “retailer,” "registered distrib¬ 
utor." or 'Tegistered farmers' cooperative 
organization.” 

D. The date of sale and shipment. 

E. The name of the owner or lessee and 
the license number of the truck or wagon 
in which the coal is shipped. Name the 
state where the truck or wagon is reg¬ 
istered. 

F. The destination of the coal by city 
or town and state. If destination is not 
known by seller, so state, but effort shall be 
made to ascertain this information. 

G. The actual sizes loaded (in inches or 
fractions thereof), the net weight of the 
coal (in pounds), the price in cents per net 
ton f. o. b. the truck or wagon at the mine 
or storage facility, and the total amount 
charged for the coal. If coal is sold on a 
delivered basis show also the delivered price 
in cents per net ton and the distance in 
miles, or fractions thereof, which the coal 
is hauled. Where no scales are available, the 
capacity of the truck or wagon should be 
given in addition to the estimated weight. 

H. The signature of the person making out 
the sales slip or invoice. 

The original of each sales slip or invoice 
may be issued to the purchaser of such coal; 
the triplicate copy shall be retained by the 
code member, the sales agent, the registered 
distributor, or the registered farmers' coop¬ 
erative organization, making such sale or 
resale, and not later than five days after the 
first day and the 15th day of each month, 
the duplicate copies covering the sales or 
resales for the preceding half-month period 
shall be filed with the Statistical Bureau of 
the Division for the District in which the 
coal is produced. The triplicate copies shall 


be retained in the office of the code member, 
or in the main office of the sales agent, reg¬ 
istered distributor, or registered farmers’ co¬ 
operative organization, in numerical se¬ 
quence as Issued, for a period of one year 
after issuance, and shall be available for 
inspection by the Division. 

On the copy filed with the Division of the 
last sales slip or invoice Issued in each month 
by the code member or his sales agent there 
shall be reported the total number of tons 
sold and shtpped by truck or wagon from the 
reporting mine, during the month, and the 
total dollars charged for such coal. In the 
event no coal has been shipped by truck or 
wagon from the mine during the month, 
such fact shall be reported. 

Upon application to the statistical bureaus 
of the Division, a supply of Form B.C.D. 354 
may be obtained for the purpose of filing the 
information required under this section. 

HI. Where the coal involved in the trans¬ 
action is produced at a mine having a daily 
actual capacity of 50 tons or MORE, the sales 
slips, invoices or other memoranda required 
by I (a) above, shall conform to, and may be 
made on Form B.C.D. 355. which form is made 
a part of this Order, or shall be made on other 
sales slips, invoices or memoranda containing 
the identical information set forth on Form 
B.C.D. 355. On such sales slips, invoices or 
other memoranda filed with the Division, the 
following information shall be set forth: 

The same information as is required in the 
case of coal produced at mines having a daily 
capacity of less than 50 tons, as provided by 
Section II above, and in addition the follow¬ 
ing information: 

(1) If the person filing the sales slip or 
other memorandum is a registered distributor 
or registered farmers’ cooperative organiza¬ 
tion which has resold coal purchased from a 
code member or his sales agent, the copy 
filed with the Division shall also show the 
number of such code member’s or sales agent's 
invoices or other memorandum to such reg¬ 
istered distributor or registered farmers' co¬ 
operative organization. 

(2) The vendor's or seller's contract num¬ 
ber or order number, and the customer's order 
number. 

(3) The terms of the sale shall be stated, 
and if the sale is made by a producer or his 
sales agent to a registered distributor or regis¬ 
tered farmers’ cooperative organization to 
whom a discount is allowed, the amount of 
the discount in cents per ton shall be stated. 

(4) If substitution is permitted, give per¬ 
mit number and designate the size ordered, 
the size billed, and the size shipped. 

(5) A description of preparation by number 
as follows: 

1. Mechanically cleaned, not treated. 

2. Mechanically cleaned, treated. 

3. Raw coal, not treated. 

4. Raw coal, treated. 

("Raw coal” is coal not washed or air- 
cleaned. It Includes hand-picked coal not 
otherwise cleaned or washed. “Mechanically 
cleaned coal” is coal subjected to mechanical 
hand-picking. See price schedule for further 
description. When raw and mechanically 
cleaned coals are mixed, coals are to be desig¬ 
nated as mechanically cleaned. When treated 
and untreated coals are mixed, the coal is to 
be designated as treated.) 

(6) In case sizes or grades are altered, mod¬ 
ified or mixed, give complete information cov¬ 
ering sizes removed or added and percentage 
removed or added. / 

(7) The specific use for which the coal is 
sold, consigned, or shipped, by letter and num¬ 
ber as follows: 

U-3. Smithing coal 

U-4. Storage or consignment account 

U-5. Industrial. (Coal sold or resold to con¬ 
sumers except as accounted for In U-3. U-7 
and U-9.) 

U-6. Domestic. (Coal sold, consigned or 
shipped to retail dealers or retail depart¬ 
ments or divisions for sale or resale In retail 
transactions.) 
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U-7. Water, gas, vertical or horizontal 
retort. 

U-0. By-product. 

The original of each such sales slip or In¬ 
voice shall be issued to the purchaser of such 
coal, the triplicate copy shall be retained by 
the code member, the sales agent, the regis¬ 
tered distributor or the registered farmers* 
cooperative organization making such sale 
or resale, and the duplicate copies shall be 
filed currently as issued with the statistical 
bureau of the Division for the district in 
which the coal is produced. The triplicate 
copies shall be maintained in the mine office 
of the code member, or in the main office of 
the sales agent, registered distributor or reg¬ 
istered farmers* cooperative organization, in 
numerical sequence as Issued, for a period of 
one year after issuance, and shall be available 
for inspection by the Division. 

Upon application to a statistical bureau 
of the Division, a supply of said forms 
(B.CD. 355) may be obtained for the pur¬ 
pose of filing the information required under 
this section. 

rv. The provisions of Section I. n and in 
of this Order shall not be applicable to sales, 
resales, shipments or other disposals or move¬ 
ments of coal from retail yards or retail de¬ 
partments of persons subject to the provi¬ 
sions of this Order, or of persons under their 
control; Provided: 

(a) The transaction is a sale or resale at 
retail of all or part of a quantity of coal 
previously sold, consigned or transferred to 
such retail yard or department by any person 
who has filed with the Division an invoice or 
other memorandum evidencing such sale, 
consignment or transfer to such retail yard 
or department. 

(b) That such retail yard or retail depart¬ 
ment maintains records in chronological 
order, of all sales, consignments, resales, 
shipments, transfers and other disposals or 
movements, including coal consumed or pro¬ 
cessed by it. which records are available for 
inspection by the Division or transmittal to 
it upon request. 

V. All data filed in conformity with this 
Order, except the authorizations required by 
Section I (c), shall, to the extent provided in 
the Act, be held by the Division and its sta¬ 
tistical bureaus as the confidential informa¬ 
tion of the person filing such information. 

VI. Persons failing to comply with the re¬ 
quirements of this Order shall be subject to 
the appropriate penalties prescribed by the 
Act. the Bituminous Coal Code and the Rules 
and Regulations for Registration of Distribu¬ 
tors and Registration of Farmers’ Cooperative 
Organizations. Persons filing false or in¬ 
complete data or reports are subject to crim¬ 
inal penalties as provided in Section 35 of the 
Criminal Code, as amended by the Act of June 
18. 1934, Chap. 587, 8tat. 996. (UB.C. Title 18, 
Sec. 80) and other provisions of law. 

VII. The provisions of this Order are not 
intended to modify or revoke the provisions 
of Order No. 14 concerning the filing of con¬ 
tracts and spot orders as required therein; 
such Order remains in full force and effect, 
except that the instructions relating thereto 
issued by the National Bituminous Coal Com¬ 
mission, as ”CJ. 1-14‘* dated July 26. 1937, be 
and the same are hereby rescinded. 

Dated: 

|sealJ ____ 

Director. 


Exhibit C 

[Proposed Order No. —1 

A Proposed Order Directing Code Members. 
Other Producers. Their Salks Agents. 
Registered Distributors, and Registered 
Farmers' Cooperative Organizations to 
Maintain and File, and Require Persons 
Under Their Control to Maintain and 
File Certain Records and Reports With 
the Division 

The Director being of the opinion that in 
order to carry out the provisions of the 


Bituminous Coal Act of 1937 it Is necessary 
that the information as hereinafter described 
be reported to the Division; therefore. 

It U ordered. That; 

STORAGE OTHER THAN STORAGE AT THE MINE 
CARRIED AS MINE INVENTORY 

[B.CD. Form No. 349 ) 

I. Pursuant to the provisions of Sections 
4 n (a) and 4 n (g) of the Act. and other 
authority granted by law, each code mem¬ 
ber or his sales agent who shall after the day 

of- 1940, maintain a storage 

pile, whether on a dock or at any other 
point other than at the mine, shall, for each 
such dock, and for each such storage pile 
that may be maintained on said dock, or at 
any other point except at the mine (when 
carried as part of the mine inventory) and 
each registered distributor or registered 
farmers* cooperative organization or person 
under their control 1 * * * who shall maintain a 
storage pile regardless of its location, shall 
file, within 20 days after the end of each 
calendar month, on and in conformity with 

B.C.D. Form No. 349, which form is made a 
part of this Order, a report with the offices 
of the Division, Washington, D. C., setting 
forth the following information: 

A. The name and address of each dock, 
and a description of each storage pile thereon, 
and the location and description of each stor¬ 
age pile located other than on the dock. Each 
such storage pile shall be identified by field of 
origin, if possible, by kind, quality and size 
of coal and such other description as may be 
carried on the books of the company. 

B. The amount of coal in storage* at the 
end of the preceding month, giving the ton¬ 
nage, by sizes of each kind and quality of 
coal, and the total value, and the per ton 
value of each as carried on the books of the 
company. 

C. The amount of coal placed in such stor¬ 
age during the month, giving the tonnage 
by sizes of each kind and quality of coal, the 
total value and the per ton value of each 
as carried on the books of the company, and 
the name and address of the person from 
whom each was purchased or acquired. 

D. The tonnage by sizes of each kind and 
quality withdrawn from storage during the 
month (1) for preparation and sizing and 
(2) for other disposal together with the total 
value and the value per ton as carried on the 
books of the company. The tonnage by size 
of each kind and quality after preparation 
and sizing, showing (3) the tonnage returned 
to storage and (4) the tonnage sold or other¬ 
wise disposed of. together with the total value 
and the per ton value for each size, as car¬ 
ried on the books of the company and. in 
the case of (5) (coal sold or otherwise dis¬ 
posed of). the sales price per ton f. o. b. the 
dock or other storage facilities. 

E. The price f. o. b. mine. 

F. The railroad freight charge. 

G. The vessel loading charge. 

H. The vessel charge including insurance. 

I. Indicate by letter **C" if carried by a 
common carrier and by letter ”P” if carried 
by private carrier. 

J. The unloading charge. 

,K. The f. o. b. dock delivered price. 

Upon application to a statistical bureau of 
tbe Division, or to the Washington office of 
the Division, a supply of said forms (BCD. 
No. 349) may be obtained for the purpose of 
making the report required by this Section. 

COAL NOT SHIPPED FROM THE MINE 

[B.CD. Form No. 3501 

II. Pursuant to the provisions of Section 
4 II (a) and 4 n (g) of the Act, and other 
authority granted by law, each code member 
operating a mine with a present actual daily 


1 The term “control** means the possession, 

direct or indirect, of the power to direct or 

cause the direction of the management and 

policies of a person, whether through the 

ownership of voting securities, by contract, 
or otherwise. 


capacity of 50 tons or more per working day 
shall, for each such mine, file monthly, with¬ 
in 20 days after the end of each calendar 
month, at the offices of the Division, Wash¬ 
ington, D. C., on and in conformity with 
Form B.CJD. No. 350, which form is made a 
part of this Order, a report setting forth the 
following information: 

1. Total tonnage shipped from the mine 
except by truck or wagon, and the weighted 
average per net ton realization thereof. 

2. The tonnage of each size and quality of 
all coal shipped from the mine by truck or 
wagon, and the weighted average value of 
each size and quality. 

3. The total tonnage by size and quality of 
each of the following: 

(a) Coal used at the mine for the produc¬ 
tion of power and other operating purposes 
therefor 0 Weighted avera 8 e price or charge 

(b) Coal furnished to employees under 

wage agreement, and the weighted average 
per net ton realization. g 

(c) Coal manufactured into beehive coke 

at the mine, and the weighted average Der 
net ton price or charge thereof. F 

(d) Coal manufactured into briquettes at 

the mine and the weighted average per net 
ton price or charge thereof. V 

4. Total tonnage, by size and quality of 
Inventories when carried as a part of. the 
inine record. (Do not include inventories 

or P Ues away from the mine 

reported on Form B.C.D. No. 349 .) 

(a) Inventory at beginning of month, and 

SL|^y D VaiUC aS Carrl€d ° n books of 

(b) Inventory at end of month, and per 
pany t0n V<UUe 86 carrled on books of com- 

(c) Net change in inventory. 

5. The total of all tonnage Included in 
Items Nos. 1, 2, 3. and 4 (c) above. 

6. The total production as reported on Cost 
Form 4 (B.CJD. No. 288), Item 27. 

7. An explanation of any difference between 
Items 5 and 6, noting the sizes Involved ancL 
snowing the per ton value for each item 

Upon application to a statistical bureau 
of the Division, a supply of said forms 
(B.CD. No. 350) may be obtained for the 
purpose of making the reports required by 
this section. 


NON-CODE MEMBER PRODUCERS 

| B.CD. Form No. 351J 

III. Pursuant 'to the provisions of Sections 
10 (a) and 4 n (g) of the Act and other 
authority granted by law, each non-code 
member producer, for each mine operated by 
him and having a present actual daily ca¬ 
pacity of 50 tons or more per working day. 
shall file monthly, within 20 days after the 
end of each calendar month at the offices 
of the Division, Washington, D. C.. on and 
in conformity with Form B.CD. 351, which 
form is made a part of this Order, a report 
setting forth the following information: 

(a) The number of net tons by sizes and 
the price or charge per net ton for each size 
sold, consigned or delivered to each pur¬ 
chaser. consignee, dock or other storage fa¬ 
cility at each destination (town or port), 
designating the specific use to which such 
coal was applied as follows: industrial (coal 
sold, consigned or delivered to consumers ex¬ 
cept where otherwise provided herein); do¬ 
mestic (coal sold, consigned or delivered to 
retail dealers), water gas, vertical or hori¬ 
zontal retort; locomotive fuel (indicating 
whether “on-line” or “off-line” or locomotive 
coal at tipple); railroad use other than loco¬ 
motive fuel; by-product; bunker or vessel 
fuel; dock or other storage; or for export. 

(b) The method of movement employed in 
each such shipment, and the name of the 
delivering railroad or carrier where known. 

(c) The total number of tons sold, con¬ 
signed or delivered to each purchaser or 
consignee. 











3735 


FEDERAL REGISTER, Wednesday, September 18, 1940 


(d) A recapitulation showing: 

Total shipments to tidewater. 

Total shipments to Great Lakes. 

Total river shipments. 

Total cx-rlver shipments. 

Total truck deliveries, including local sales. 

Total all-rail shipments other than railroad 
fuel. 

Total railroad fuel, all-rail. 

Total shipments to distributors or whole¬ 
salers (destinations unknown). 

Mine fuel. 

Coal used by mine employees. 

Coal made into beehive coke at mine. 

Coal made into briquettes at mine. 

Coal moving by conveyor, private railroad, 
tramway, etc. 

Net change in inventory. 

An explanation of all other coal not ac¬ 
counted for. the total tonnage Involved in 
such items, and the total production reported 
on Cost Form No. 4 (Form B.CD. No. 288), 
Item 27, with a full explanation of any dif¬ 
ference between the tonnage reported on said 
Cost Form No. 4 and the tonnage accounted 
for in this report. 

Upon application to a statistical bureau of 
the Division a supply of said forms B.CD. 
Form No. 351) may be obtained for the pur¬ 
pose of filing the report required by this 
section. 

IV. All persons required to file reports as 
provided in this order shall maintain in their 
main offices, for a period of one year from 
the issuance of the reports, a file of the rec¬ 
ords upon which the reports are based, which 
shall be available for inspection by the 
Division. 

V. All data filed in conformity with this 
Order shall, to the extent provided in the 
Act, be held by the Division and its statistical 
bureaus as the confidential information of the 
person filing such information. 

VI. Persons failing to comply with the re¬ 
quirements of this Order shall be subject 
to the appropriate penalties prescribed by 
the Act, the Bituminous Coal Code, and the 
Rules and Regulations for Registration of 
Distributors and Registration of Farmers’ 
Cooperative Organizations. Persons filing 
false or incomplete date, or reports are sub¬ 
ject to criminal penalties as provided in 
Section 35 of the Criminal Code, as amended 
by the Act of June 18, 1934, Chap. 587, Stat. 
990 (UJ3.C. Title 18. Sec. 80) and other pro¬ 
visions of law. 

Dated : 

(seal) -----, 

Director. 

|F. R. Doc. 40-3894; Filed, September 17, 
1940; 9:44 a. m.J 


Bureau of Reclamation. 

First Form Reclamation Withdrawal 

ALL-AMERICAN CANAL PROJECT, CALIFORNIA 

June 1,1940. 

The Secretary of the Interior. 

Sir: In accordance with the authority 
vested in you by the act of June 26, 1936 
(49 Stat. 1976) it is recommended that 
the following described lands be with¬ 
drawn from public entry under the first 
form withdrawal as provided in Sec. 3, 
Act of June 17, 1902 (32 Stat. 388). 
All-American Canal Project 
San Bernardino Meridian, California 

T. 15 S., R. 20 E.. Sec. 1. All; Sec. 2. Ah; Sec. 3, 
All; Sec. 4, N&. N^ 8>/ 2 and S»/ 2 Wft; Sec. 
5. All; Sec. 6 . All; Sec. 7, All; Sec. 8 . All; 
Sec. 9, SHNE»4, NWft and Sy 2 ; Sec. 10. 


All; Sec. 11 . All; Sec. 12. All; Sec. 13, AU; 
Sec. 14. All; See. 15. All; Sec. 10, All; Sec. 
17. All; Sec. 22, All; 8 ec. 23. All; 8 ec. 24, 
All; Sec. 25. AU; Sec. 26, NE>4 and 
N&NW>4; Sec. 30, All. 

Respectfully, 

H. W. Bashore, 

Acting Commissioner. 

I concur September 9, 1940. 

Fred W. Johnson, 

Commissioner of the General Land 
Office. 

The foregoing recommendation is here¬ 
by approved and the Commissioner of 
the General Land Office will cause the 
records of his office and the local land 
office to be noted accordingly. 

A. J. Wirtz, 

Under Secretary of the Interior. 
September 10, 1940. 

(F. R. Doc. 40-3890; Filed. September 17, 1940; 
9:45 a. m.J 


General Land Office. 

Air Navigation Site Withdrawal 
No. 144, Alaska 

September 6, 1940. 

It is ordered, under and pursuant to 
the provisions of section 4 of the act of 
May 24, 1928, 45 Stat. 728, that the fol¬ 
lowing described public land in Alaska 
be, and it is hereby, withdrawn from all 
forms of appropriation under the public 
land laws, subject to valid existing rights, 
for the use of the Alaska Road Com¬ 
mission in the maintenance of air navi¬ 
gation facilities: 

Seward Meridian 

T. 6 s.. R. 13 W.. 
sec. 20 . NEV 4 SE 14 ; 
sec. 21 . Sy,NW> 4 ; 

aggregating 120 acres. 

Oscar L. Chapman, 

Assistant Secretary of the Interior. 

(F. R. Doc. 40-3897; Filed. September 17. 1940; 
9:45 a. m.] 


DEPARTMENT OF AGRICULTURE. 

Farm Security Administration. 

Designation of Counties for Tenant 
Purchase Loans 

MICHIGAN 

Pursuant to the provisions of Title I 
of the Bankhead-Jones Farm Tenant 
Act, and Section II 3 of Administration 
Order 230 of the Farm Security Admin¬ 
istration, issued thereunder, and upon 
the basis of the recommendation of the 
Michigan State Farm Security Advisory 
Committee, the following counties are 
hereby designated as additional counties 
in which loans, pursuant to said Title, 
may be made under the provisions of 


said Order, for the fiscal year ending 
June 30, 1941: 

Ingham, Kalamazoo, Monroe. Sag¬ 
inaw, Washtenaw, and Jackson. 

[seal] Paul H. Appleby, 

Acting Secretary. 

(F. R. Doc. 40-3904; Filed, September 17. 
1940; 11:42 a. m.] 


SECURITIES AND EXCHANGE COM¬ 
MISSION. 

(File No. 59-15) 

In the Matter of Northern New England 

Company and New England Public 

Service Company, Respondents 

notice of and order for hearing 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C., on 
the 11th day of September, A. D. 1940. 

The Commission having examined the 
corporate structure of Northern New 
England Company, a registered holding 
company, and New England Public Serv¬ 
ice Company, itself a registered holding 
company and a subsidiary of Northern 
New England Company, the relationship 
among the companies in the holding- 
company system of Northern New Eng¬ 
land Company, the character of the in¬ 
terests thereof and the properties owned 
or controlled thereby, and the. Commis¬ 
sion having considered the report of its 
Public Utilities Division, dated August 28, 
1940, and filed herewith, and the Commis¬ 
sion having reasonable grounds to believe 
that: 

1. Northern New England Company is 
organized as a trust and maintains its 
principal office in Augusta, Maine; 

2. New England Public Service Com¬ 
pany is a corporation, organized under 
the laws of the State of Maine and main¬ 
tains its principal office in Augusta, 
Maine; 

3. The continued existence of Northern 
New England Company unduly and un¬ 
necessarily complicates the structure of 
the Northern New England Company 
holding-company system; 

4. The continued existence of Northern 
New England Company unfairly and in¬ 
equitably distributes voting power among 
security-holders of the Northern New 
England holding-company system; 

5. The corporate structure of Northern 
New England Company unfairly and in¬ 
equitably distributes voting power among 
security-holders of the Northern New 
England Company holding-company sys¬ 
tem; 

6. The corporate structure of Northern 
New England Company unduly and un¬ 
necessarily complicates the structure of 
the Northern New England Company 
holding-company system; 













3736 


FEDERAL REGISTER, Wednesday , September 18 , 1940 


7. The corporate structure of New Eng¬ 
land Public Service Company unduly and 
unnecessarily complicates the structure 
of the New England Public Service Com¬ 
pany holding-company system; 

8. The corporate structure of New Eng¬ 
land Public Service Company unfairly 
and inequitably distributes voting power 
among security-holders of New England 
Public Service Company holding-com¬ 
pany system; 

Wherefore it is ordered. That, pursuant 
to section 11 (b) (2) of the Public Utility 
Holding Company Act of 1935. a hearing 
shall be held at the office of the Securities 
and Exchange Commission, 1778 Penn¬ 
sylvania Avenue NW„ Washington, D. C., 
at 10:00 A. M. on the 14th day of October 
1940 (or such later date as the Commis¬ 
sion prior thereto may fix by supple¬ 
mentary notice and order) to determine 
(1) whether the allegations of para¬ 
graphs 1 through 8 hereof, inclusive, are 
true and accurate; (2) whether it is nec¬ 
essary to discontinue the existence of 
Northern New England Company; (3) 
what steps are necessary for the discon¬ 
tinuance of the existence of Northern 
New England Company; (4) what further 
action, if any, is necessary and shall be 
required to be taken by Northern New 
England Company to insure that the 
corporate structure of Northern New 
England Company does not unduly or 
unnecessarily complicate the structure or 
unfairly and inequitably distribute the 
. voting power among security-holders of 
the Northern New England Company 
holding-company system; (5) what 
action is necessary and shall be required 
to be taken by New England Public Serv¬ 
ice Company to insure that the corporate 
structure of New England Public Service 
Company does not unduly or unnecessar¬ 
ily complicate the structure or unfairly 
or inequitably distribute the voting power 
among security-holders of the New Eng¬ 
land Public Service Company holding- 
company system; and 

It is further ordered, That Richard 
Townsend or any other officer or officers 
of the Commission designated by it for 
that purpose shall preside at the hearings 
in such matter. The officer so desig¬ 
nated to preside at any such hearing is 
hereby authorized to exercise all powers 
granted to the Commission under section 
18 (c) of said Act and to a trial examiner 
under the Commission’s Rules of Prac¬ 
tice; and 

It is further ordered. That the Secre¬ 
tary of the Commission shall serve notice 
of the hearing aforesaid by mailing a 
copy of this order by registered mail to 
Northern New England Company and 
New England Public Service Company, 
not less than twenty days prior to the 
date hereinbefore fixed as the date of the 
hearing; and that notice of said hearing 
is hereby given to subsidiaries of North¬ 
ern New England Company and New 
England Public Service Company, the 
security-holders of Northern New Eng¬ 


land Company, New England Public 
Service Company and subsidiaries there¬ 
of, consumers of said companies, all 
States, municipalities and political sub¬ 
divisions of States within which are lo¬ 
cated any of the utility assets of the 
Northern New England Company hold¬ 
ing-company system or under the laws 
of which any of such companies are in¬ 
corporated. all State commissions, State 
securities commissions and all agencies, 
authorities or instrumentalities of one or 
more States, municipalities, or other 
political subdivisions having jurisdiction 
over Northern New England Company 
or New England Public Service Company 
or any subsidiaries thereof or over any 
of the businesses, affairs or operations of 
any of them; that such notice shall be 
given further by a general release of 
the Commission, distributed to the press 
and mailed to the mailing list for re¬ 
leases issued under the Public Utility 
Holding Company Act of 1935; and that 
further notice be given to all persons by 
publication of this order in the Federal 
Register not later than twenty days prior 
to the date hereinbefore fixed as the date 
of hearing; and 

It is further ordered. That any person 
proposing to intervene in these proceed¬ 
ings shall file with the Secretary of the 
Commission on or before the 9th day of 
October 1940, his application therefor as 
provided by Rule XVH of the Rules of 
Practice. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary . 

[P. R. Doc. 40-3903; Filed, September 17, 1940; 

11:40 a. eel] 


[Pile No. 70-155] 

In the Matter of Northern States 
Power Company (Delaware) and 
Northern States Power Company 
(Minnesota) 

NOTICE REGARDING FILING SUBJECT TO RULE 
U-8 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington. D. C., 
on the 16th day of September, A. D. 1940. 

Notice is hereby given that a declara¬ 
tion has been filed with this Commission 
pursuant to the Public Utility Holding 
Company Act of 1935 by the above 
named parties; and 
Notice is further given that any inter¬ 
ested person may, not later than October 
3. 1940, at 4:30 P. M., E. S. T., request the 
Commission in writing that a hearing be 
held on such matter, stating the reasons 
for such request and the nature of his 
interest, or may request that he be noti¬ 
fied if the Commission should order a 
hearing thereon. At any time thereafter 
such declaration, as amended, may be¬ 
come effective, as provided in Rule U-8 
of the Rules and Regulations promul¬ 


gated pursuant to said Act. Any such re¬ 
quest should be addressed: Secretary, 
Securities and Exchange Commission 
Washington, D. C. 

All interested persons are referred to 
said declaration, which is on file in the 
office of said Commission, for a state¬ 
ment of the transaction therein proposed, 
which is summarized below: 

As of July 2, 1940, Northern States 
Power Company (Delaware) which owns 
100% of the outstanding common stock 
of Northern States Power Company 
(Minnesota) was indebted to the latter 
in the amount of $8,526,037.79 which in¬ 
debtedness has been carried as an open 
account on the books of the two com¬ 
panies, bears interest at the rate of 3% 
per annum, and is subject to amortiza¬ 
tion at not less than 5% per annum. 
Northern States Power Company (Min¬ 
nesota) now proposes to waive payment 
of said interest charges accruing on or 
after July 1, 1940 on said open account 
indebtedness, said waiver to become 
operative as of the date this declaration 
becomes effective. It is stated by the 
declarants that the purpose of the pro¬ 
posed waiver of interest is to effect a 
saving in Federal and State income taxes 
imposed on Northern States Power Com¬ 
pany (Minnesota) by eliminating from 
the income of the latter company the 
amount of interest to be paid by North¬ 
ern States Power Company (Delaware) 
on said indebtedness. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary. 

[P. R. Doc. 40-3900; Filed, September 17, 1940; 

11:39 a. mj 


[Pile No. 70-156] 

In the Matter of Northern States 
Power Company (Delaware) and 
Northern States Power Company 
(Minnesota) 

notice regarding filing subject to 

RULE U-8 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C., 
on the 16th day of September, A. D. 1940. 

^Notice is hereby given that the above 
n&med parties have filed an application 
and a declaration, respectively, with this 
Commission pursuant to the Public Utility 
Holding Company Act of 1935; and 
Notice is further given that any inter¬ 
ested party may, not later than October 
3, 1940 at 4:30 P. M., E. S. T., request the 
Commission in writing that a hearing be 
held on such matter, stating the reasons 
for such request and the nature of his 
interest, or may request that he be noti¬ 
fied if the Commission should order a 
hearing thereon. At any time thereafter 
such application and declaration, as filed 
or as amended, may be granted, and may 
become effective as provided in Rule U-8 
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of the Rules and Regulations promul¬ 
gated pursuant to said Act. Any such re¬ 
quest should be addressed: Secretary, Se¬ 
curities and Exchange Commission, 
Washington, D. C. 

AJl interested persons are referred to 
said application and declaration, which 
are on file in the office of said Commis¬ 
sion, for a statement of the transactions 
therein proposed, which are summarized 
below: 

Northern States Power Company 
(Delaware) proposes to sell and North¬ 
ern States Power Company (Minnesota), 
a subsidiary, proposes to acquire for a 
stated nominal consideration of $1.00, 
all the issued and outstanding capital 
stocks of Chippewa River Power & Fibre 
Co., a Wisconsin corporation, Chippewa 
Valley Construction Company, a Wis¬ 
consin corporation, and United Power 
and Land Company, a Minnesota cor¬ 
poration. The stocks which constitute 
the subject of the proposed sale are car¬ 
ried in the investment account on the 
books of Northern States Power Com¬ 
pany (Delaware) in the aggregate 
amount of $271,500, and there is re¬ 
corded a reserve for this investment in 
like amount. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary. 

IF. R. Doc. 40-3901; Filed, September 17, 
1940; 11:39 a. m.] 


|File No. 70-157] 

In the Matter of San Diego Gas & Elec¬ 
tric Company 

NOTICE REGARDING FILING SUBJECT TO 
RULE U-8 

At a regular session of the Securities 
and Exchange Commission, held at its 
office in the City of Washington, D..C., 
on the 16th day of September, A. D. 
1940. 

Notice is hereby given that a declara¬ 
tion has been filed with this Commission 
pursuant to the Public Utility Holding 
Company Act of 1935 by the above 
named party; and 

Notice is further given that any inter¬ 
ested person may, not later than Sep¬ 
tember 27, 1940 at 4:30 P. M., E. S. T., 
request the Commission in writing that a 
hearing be held on such matter, stating 
the reasons for such request and the 
nature of his interest, or may request 
that he be notified if the Commission 
should order a hearing thereon. At any 
time thereafter such declaration or ap¬ 
plication, as filed or as amended, may 
become effective or may be granted, as 
provided in Rule U-8 of the Rules and 
Regulations promulgated pursuant to 
said Act. Any such request should be 
addressed: Secretary, Securities and Ex¬ 
change Commission, Washington, D. C. 

All interested persons are referred to 
said declaration or application, which is 
on file in the office of said Commission, 


for a statement of the transactions 
therein proposed, which are summarized 
below: 

Declarant proposes to refund the 62,925 
shares of its 7% cumulative preferred 
stock, par value $100 per share, by offer¬ 
ing to holders of said stock the right to 
exchange each share thereof for five 
shares of new 5% cumulative preferred 
stock of the par value of $20 per share. 
Said offer is conditioned on acceptance 
thereof by the holders of not less than 
50% of the outstanding shares of 
said 7% cumulative preferred stock, 
and in the event said condition is met 
declarant proposes to issue and sell the 
balance of the shares of new 5% cumula¬ 
tive preferred stock to an underwriting 
group headed by Blyth & Co., Inc., at $23 
per share less certain commissions and 
fees, and to use the proceeds to retire the 
shares of 7% cumulative preferred stock 
whose holders do not elect to make the 
exchange. The underwriters would make 
a public offering at $23 a share of such 
of said shares of 5% cumulative preferred 
stock as they acquire from declarant. 
The minimum aggregate of fees and dis¬ 
counts to be paid to the underwriters is 
stated to be $51,126.75, and the maximum 
$137,649.25. 

By the Commission. 

[seal] Francis F. Brassor, 

Secretary . 

[F. R. Doc. 40-3902; Filed September 17, 1940; 

11:39 a. m.J * 
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